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Courtls Assembled

Patton and Principled Counsel

By Margaret “Peggy” Baines

Sometimes, moments from a good movie
can apply to our own experience, making
them that much more unforgettable. One
of my favorite movies is Patton, a 1970
biographical film about General (GEN)
George S. Patton during World War

II.' GEN Patton was best known for his
larger-than-life, quirky personality and
his history-making command of the Third
Army in 1944. There, he famously led the
unit’s lightning trek across France, followed
by its relief of the surrounded 101st Air-
borne Division in the Battle of the Bulge.?
In one memorable scene, then-Major

General (MG) Patton arrives to take
command of the II Corps from his prede-
cessor, who had recently been relieved after
the unit’s defeat in the Battle of Kasserine
Pass. While listening to Brigadier General
(BG) Omar N. Bradley’s® description of his
impressions of the embattled unit, MG Pat-
ton’s aides are pinning the three stars of the
lieutenant general rank on his collar even
though the Senate had not yet approved this
promotion. These words are spoken:

[BG Omar Bradley frowns as Patton
pins on his new stars]

Then-LTG George Patton instructs troops in Sicily,
Italy in 1943. (Source: Library of Congress)

MG Patton: What's the matter,
Brad? I've been nominated by the
President.

BG Bradley:1know . .. but it doesn’t
become official until it’s approved
by the Senate.

MG Patton: Well, they have their
schedule and I have mine.*

Whether GEN Patton prematurely
pinned on his lieutenant general rank is
questionable. My assumption is the script-
writer, Francis Ford Coppola,® inserted this
scene to illustrate GEN Patton’s driving
ambition and to foreshadow his eventual
fall from grace. But every time I watch this
movie, I wonder what I would have done
had I been MG Patton’s legal advisor and
learned about this.

As an Army captain serving as a judge
advocate (JA), I know [ would have remained
quiet—understandably, given the rank dis-
parity. Even later, as a major JA, I probably
still would not have said anything out of
fear of losing the general’s confidence. With
experience as a lieutenant colonel, I gained
more courage to speak the uncomfortable
truth, but I also recall moments in my career
when I awkwardly delivered advice that I
knew would draw an adverse reaction from
the senior officers I advised.

Some of us who have served as Army
JAs or legal advisors may have encountered
what I'll refer to as “Patton” moments—in-
stances of largely undetected misconduct
by Army officials that come to our atten-
tion. How we react in these moments can
define our choice to place ethics over the
perceived risk to our careers. Most of our
careers are characterized by the delivery
of mundane yet important legal advice.
However, a review of past inspector general
investigations illustrates that some of us
have experienced, and will experience,
pivotal Patton moments.

Effectively delivering difficult and
seemingly mundane legal advice is a critical
skill requiring some introspection. We all
learn how to research and analyze legal and
regulatory precepts in law school. However,
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few law schools teach when and how to
effectively deliver this analysis, and even
fewer teach when and how to deliver to a
military client. Some Army JAs and legal
advisors seem to have been born with the
ability to effectively deliver legal advice;
their clients flock to them for advice on
non-legal as well as legal issues. I learned,
and continue to learn, this skill the hard
way—through personal experience, both
good and bad. Is experience the only way to
learn this skill? Can'’t it be taught?

The Army Judge Advocate General’s
(JAG) Corps labels this skill “Principled
Counsel,” defined as “professional advice on
law and policy grounded in the Army Ethic
and enduring respect for the Rule of Law,
effectively communicated with appropriate
candor and moral courage, that influences
informed decisions.” In this article, I offer
my view on this skill based on my special-
ization in the ethics field and my years as a
JA and then as a legal advisor for the Army.

[ have found that the delivery of principled
counsel is a team sport, a skill to be practiced
in collaboration with supervisors, mentors,
and peers. These relationships provide the
opportunity to learn from another’s expe-
riences, carrying the potential to enhance
technical competence, effective communica-
tion, appropriate candor, and moral courage,
all tenets of principled counsel.

The JAG Corps also promotes the
delivery of principled counsel as a team
sport. For example, one key method that
The Judge Advocate General’s Legal Center
and School in Charlottesville, Virginia,
employs to teach principled counsel to
new JAs consists of matching them with a
mentor from the Graduate Degree Program
(GDP), who has typically five to eight years
of experience and who is preparing to
assume a leadership role upon their return
to the field. The two interact during struc-
tured small group seminar discussions and
ideally outside of the classroom as well. The
relationship facilitates principled counsel
instruction for the new JAs, who learn
from the GDP students’ experience, as well
as for the GDP students, who learn how
to teach principled counsel to junior JAs.
This relationship provides new JAs with an
experienced person to consult outside the
chain of command without fear of supervi-
sory judgment.

I learned early in my career that the
rugged individualism I prided myself on
in law school, shrugging off study groups
and other collaborative ventures, did not
enhance my principled counsel skills and,
in fact, had no place in the practice of law
in the Army. As a new trial counsel, I was
assigned a particularly busy jurisdiction. I
coped by spreading myself thin, trying to
accomplish everything to some degree. An
ensuing court-martial acquittal and speedy
trial violation® made it obvious that this
approach did not work. A mentor’s advice
opened my eyes to focus on the most im-
portant action facing me, namely the next
court-martial, and to delegate actions of
lesser importance (such as chapter actions
and non-judicial punishments) to parale-
gals, ask fellow trial counsel with quieter
jurisdictions for assistance, and to keep the
chief of justice informed of my workload
and priorities. Being everything to every-
body resulted in providing defective counsel
across the board; focusing on the important
matters and asking for help resulted in prin-
cipled counsel, and court-martial victories
as well.

Teamwork enhances the effective com-
munication of legal advice with appropriate
candor and moral courage—perhaps the
most important part of principled counsel.
Teamwork is especially vital when faced
with allegations of misconduct by Army
officials. The most difficult part of deliver-
ing this advice is that there is no guarantee
that the Army official will heed your advice
and a good chance that the official will stop
seeking your counsel should you present
advice that will not be well received.
Inspector general reports of senior official
ethical misconduct often involve early
warnings from a JA or legal advisor that
were brushed aside. But the risk of being
ignored or even ostracized must not deter
the delivery of this principled counsel.

This communication begins by gather-
ing as many facts as possible and thoroughly
understanding the governing provisions.
You must become absolutely certain that
the Army official’s action, if true, violated a
statutory or regulatory provision. Con-
sulting with the next legal advisor in your
technical chain, as well as with subject
matter experts in your office and perhaps
a mentor as well, is vital—it is part of the
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teamwork underlying the delivery of princi-
pled counsel.

Becoming absolutely certain that the
Army official’s action violated a provision
is often problematic. For example, statutory
and regulatory provisions in the practice of
ethics often leave the final determination
of officiality up to the senior official. In
other words, whether an action supports
the accomplishment of the Army mission is
often the approval authority’s call, not the
JA/legal advisor’s call.

['ve seen many JAs/legal advisors make
the mistake of determining themselves
whether an action supports mission accom-
plishment, and, in doing so, erroneously
communicating an appearance allegation
as a clear-cut violation. If the commanding
general (CG) is authorized to approve
their spouse’s invitational commercial air
travel at Government expense’ to an event
where the spouse’s travel does not appear
to clearly produce a “direct service for the
Government”*—for instance, to a sport-
ing venue where the CG has been asked
to make an official presentation and the
spouse’s participation appears minimal—the
“direct service” call is still up the CG, not
to the JA or legal advisor. The JA’s or legal
advisor’s job is to point out the potential
adverse appearance of the spouse’s travel
but not to determine whether the travel
produces the requisite direct service. I
have seen senior officials reconsider their
decisions once informed that the ultimate
call is theirs, not the JA/legal advisor’s.
Some officials want the shield of a JA/legal
advisor’s determination in these instances.
A senior official once demanded that I
revise my ethics opinion wherein [ noted
the potential appearance of impropriety
that could result from his proposed course
of action, but I left the final decision to him.
Fortunately, my supervisor supported me
when I declined.

Another aspect of educating yourself
fully on the provisions governing the
circumstances involves developing courses
of action. This is especially helpful when a
statute or regulation forces a “no” response
to the proposed solution. In the spouse
travel example, offering suggestions on
augmenting the spouse’s involvement at
the sporting venue so the travel meets the
“direct service” standard is a good example



Then-LTG George Patton. (Source: Library of Congress)

of principled counsel practice. Those whom
we advise usually appreciate receiving
courses of action rather than a simple legal
objection when appropriate. Teamwork
almost always enhances the development of
these courses of action.

Suppose the official has already clearly
committed a statutory or regulatory
violation. A mentor of mine often cited
this quote from famous baseball coach
Tommy Lasorda as a metaphor for our
work: “Sometimes you've just got to let an
umpire know that you're not satisfied with
his decision. That they've missed the play
in your opinion. Not that it’s going to do
you any good, but you've got to let them
know.”"! While it is true that sometimes
your counsel will not be heeded, just letting
the official know that they “missed the play”
(another term found in baseball)—that you,
aided by your team of advisors, question
the wisdom of their actions—a can plant
the seed of change. Allegations of miscon-
duct against senior officials must also be
reported to the inspector general."?

The actual delivery of principled
counsel is another aspect that benefits
from teamwork. As with trial work and
mock boards, strategizing with the next
legal advisor in your technical chain and
your trusted subordinates on how to
conduct the meeting with the official is

helpful. Face-to-face discussions are usually
preferred, and bringing in a subject matter
expert with you provides credibility as well
as a witness to any unexpected reactions.
These are just a few of my thoughts
on developing principled counsel skills.
At this point in my career, [ believe I have
improved my delivery of principled counsel
with the help of my mentors, peers, and
supervisors. I have learned in practice what
the JAG Corps teaches, that principled
counsel is not a skill to be practiced in
isolation but rather with your team. At this
stage of my development, as a member of
GEN Patton’s staff during the unauthorized
pinning of the 3-star rank, I would have
immediately brought the incident to the
attention of the next legal advisor in my
technical chain, as well as to a mentor.
After consulting with the subject matter
experts in my office, I would have informed
the general that his actions were not only
improper, but also that they would have
served to tarnish his image and cause others
to doubt his integrity. And perhaps I would
even suggest to MG Patton that he “Go
forth and conquer but do so legally and
ethically!” Well, maybe . . . TAL

Ms. Baines retired from her role as the Associate
Deputy General Counsel, Ethics and Fiscal Law,
US. Army Office of General Counsel, at the
Pentagon, in November 2024.
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News & Notes

JAG Corps Affinity Groups
What They Are and Why They Exist

By Major Lynmarie Rivera and Mr. Fred L. Borch III

Mentorship is the bridge that connects the past, present, and future of the Corps.'

In the 1970s and 1980s, as more Black and
female attorneys joined a predominantly
White and male Judge Advocate General’s
(JAG) Corps, they connected to help each
other better navigate the world of Army
law and lawyering.

Today, members of the JAG Corps
have established volunteer JAG Corps
“mentorship” groups that operate as
non-Federal entity (NFE) volunteer organi-
zations.” These “affinity groups” propose to
make the JAG Corps a more cohesive, uni-
fied institution—and, therefore, a stronger
force in our Army.

This article looks at the goals of the
five affinity groups and describes the men-
torship volunteer opportunities they offer
to our Corps.

Origin of Affinity Groups

At the height of the COVID-19 pandemic,
members of the JAG Corps united to
formalize affinity groups with the mission of
building a better and stronger organization
through the power of mentorship. Army
Regulation 600-100, Army Profession and
Leadership Policy, defines mentorship as “[a]
voluntary and developmental relationship
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Affinity Groups Unite brown bag lunch attendees at
The Judge Advocate General's Legal Center and School
in Charlottesville, VA. (Photo courtesy of author)

that exists between a person with greater
experience and a person with less experience,
characterized by mutual trust and respect.”
Understanding that leaders must invest time
to develop the next generation and guided by
a strong sense of community, the founding
members of the Hispanic Mentorship Group
(HMG)* envisioned facilitating mentorship
relationships between junior judge advocates
(JAs), paralegals, legal administrators, and se-
nior leaders. Furthermore, the groups aimed
to provide a space to discuss sensitive issues,
embrace cultural differences, and assist
members in embarking upon military life.

The JAG Corps Hispanic Mentorship
Group (HMG) was the first affinity group
to formalize in the spring of 2020, and
the JAG Corps Asian-Pacific American
Network (APAN) quickly followed.® Since
then, the Affinity Groups Unite (AGU), an
NFE volunteer organization, has developed
and grown to include five groups open to
all ranks, races, ethnicities, cultures, and
orientations: Athena’s Council Mentorship
Group,° Buffalo JAGs Mentorship Group,’
Hispanic Mentorship Group, JAG Corps
Asian-Pacific American Network, and JAG
Corps Pride Network.® Dozens of members
with diverse backgrounds actively partici-
pate in the groups.

Each affinity group has a specific
mission and approach to help its members
navigate unique challenges via mentorship
and connection.

Purpose of Affinity Groups

The affinity groups create a sense of com-
munity by striving to facilitate mentorship
relationships between members of our
Corps. The overarching strategic vision is “to
ensure that every member receives men-
torship and information from experienced,
caring senior mentors to inform their career
and life decisions, resulting in increased
satisfaction within the [JAG Corps].” Each
group focuses on different interest areas and
supports its members in different ways by
hosting networking events and professional
development sessions, sharing broadening
opportunities, and highlighting opportuni-
ties for recognition.



(Credit: Vitalii Vodolazskyi-stock.adobe.com)

Role of Affinity Groups
The affinity groups support their mem-
bers’ leadership development by providing
opportunities to serve as group coor-
dinators for different events and foster
camaraderie by allowing members to
meet each other. Likewise, the affinity
groups offer an opportunity to develop
relationships with senior members in an
informal setting. Social media is an essential
tool that each group relies on to connect
members across the globe for career advice,
professional development, and to provide
a space for members to discuss personal
issues outside of the workplace. Moreover,
enabling deeper relationships with legal
administrators and paraprofessionals fosters
collaboration both outside and inside the
legal office.

Affinity groups also provide junior
members with mentors who can pro-
vide personalized guidance and support.
Mentors can identify similarities between
themselves and their mentees and draw

from their own personal and professional
experiences to offer valuable insights
into the nuances of the professional
environment. By doing so, mentors help
mentees recognize areas for growth and
development that may not otherwise
be immediately apparent. This tailored
approach to mentorship enables mentees
to improve their performance and increase
their professional confidence.

Open and honest discussion, gener-
ation of ideas, and candid feedback are
staples of these groups.

Conclusion

Mentorship is a powerful tool to build

and preserve the JAG Corps’s legacy. Our
responsibility is to inspire and guide the
next generation of leaders and create safe
spaces for collaboration and the discussion
of ideas. Providing opportunities to discuss
issues affecting legal professionals makes the
Corps a better, stronger organization. We
should continue to strive for excellence in

mentorship by asking all leaders to mentor
others in the organization and create spaces
that “allow strong and institutionally suc-
cessful role models from various cultures and
backgrounds to inspire, influence, and advise
them on the ways and means to succeed in
America’s law firm.”° TAL

MA] Rivera is an Associate Professor in the
Criminal Law Department at The Judge
Advocate General’s Legal Center and School in
Charlottesville, Virginia.

Mr. Borch is the former Regimental Historian
and Archivist for The Judge Advocate
General’s Corps, and the former Professor of
Legal History and Leadership at The Judge
Advocate General’s Legal Center and School in
Charlottesville, Virginia.
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Jaime Areizaga, Colonel (Retired) Luis Rodriguez,
Colonel (Retired) Jose Cora, Colonel Javier Rivera,
and Mr. Nelson Ponce.

5. The founding members of the Asian Pacific Amer-
ican Network include Colonel (Retired) Ku Fansu,
Colonel Sue McConnell, and Colonel (Retired) Eugene
Kim.

6. The founding members of the Athena’s Council
Mentorship Group include Colonel (Retired) Kasia
Stich and Colonel Jacqueline DeGaine.

7. The founding members of the Buffalo JAGs Men-
torship Group include Lieutenant Colonel (Retired)
Paulette Burton, Chief Warrant Officer Three (Re-
tired) Jessica Marrisette, and Colonel Tanasha Stinson.

8. The founding members of the JAG Pride Network
include Captain Nell Robinson, Captain Shmuel
Bushwick, and then-Major Vanessa Strobbe.

9. Colonel (Retired) Jose A. Cora, Hispanic Mentor-
ship Group Mission, Vision, Governance and Strategic
Initiatives Presentation to the Diversity, Equity and
Inclusion Council, at slide 3 (Nov. 19, 2020) (unpub-
lished PowerPoint presentation) (on file with authors).

10. Email from Colonel (Retired) Luis O. Rodriguez, to
author (July 14, 2023) (on file with authors).
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Photo 1 (NTC)

Then-1LT Fox Y. Whitworth (right)
receives a disposition of forces orientation
from a 1/1 Armored Brigade Combat Team
operations officer while in the field at the
National Training Center at Fort Irwin,
CA. (Credit: LTC Jason D. Young)

Photo 2

Members of the I Corps Office of the Staff
Judge Advocate partake in a challenging
hike up the Lower Lena Lake Trail on the
Olympic Peninsula northwest of Joint Base
Lewis-McChord, WA. (Photo courtesy of
CW 3 R. Eric Boatwright)

Photo 3

Members of the 82d Airborne Division
Office of the Staff Judge Advocate gather
with members of the 82d Airborne Division
to board a CASA aircraft for Fort Liberty’s
annual Law Day jump. (Credit: CPT Caleb
Burton)
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Photo 4

CPT Ryan C. Speray (third from left), ad-
ministrative law attorney at XVIII Airborne
Corps, helped propel the Fort Liberty Army
Ten-Miler team to victory at the Penta-
gon. The Fort Liberty men’s and women'’s
teams won the Commander’s Cup. (Photo
courtesy of LTC Brian K. Carr)

Photo 5
224th Officer Basic Course. (Credit: Billie J
Suttles, TJAGLCS)

Photo 6

SFC Alina Zamora (right), senior parale-
gal, 173d Infantry Brigade Combat Team
(Airborne) (IBCT(A)), and CPT Joely

M. Manning (left), then-commander, G
Company, 1-503 Infantry Battalion, 173d
IBCT(A), join more than 100 female para-
troopers from the Army’s 173d IBCT(A)
at Aviano Air Base for the brigade’s first
all-female airborne operation. (Photo
courtesy of SFC Alina Zamora)

Photo 7

CPT David Estes (left), operational law at-
torney, U.S. Army Southern European Task
Force (Africa), Dino Maestrello (middle),
sport official, U.S. Army Garrison Italy,
and SSG Anthony Burton (right), signal
intelligence voice interceptor, 522nd Mil-
itary Intelligence Battalion, 207th Military
Intelligence Brigade — Theater, pose after
finishing the Army Ten-Miler shadow run
at Caserma Del Din, Vicenza, Italy. (Credit:
SGT Ashley Fletcher)
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225th Judge Advacate Officer Basic Course
United States Army
The Judge Advocate General's Legal Center and School
Charlottesville, VA
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Photo 8

SSG Tiana M. Baker (center), senior para-
legal NCOIC, 35th Air Defense Artillery
(ADA) Brigade, celebrates her promotion
with her 35th ADA and Eighth Army team-
mates on Osan Air Base, Republic of Korea.
(Credit: SGT Jin Wook Hwang)

Photo 9

SFC Ronald Konapelsky, senior paralegal
and security manager for Headquarters and
Headquarters Company, 213th Regional
Support Group, Pennsylvania Army
National Guard, pitches during the Lehigh
Valley Baseball League all-star game at
Coca-Cola Park in Allentown, PA. (Credit:
SFC Oriana White)

Photo 10

National Guard judge advocates (JAs)
participated in the 2024 Cyber Shield Ex-
ercise near Virginia Beach, VA. JAs fielded
questions and communicated with cyber
operators real-time as the latter practiced
defending state networks and infrastructure
from cyber attacks. (Source: JAGCNet)

Photo 11
225th Officer Basic Course. (Credit: Jason
F. Wilkerson, TJAGLCS)



Pivotal Perspective

An Interview with Colonel (Retired) Tom

Strassburg

By Major Alexander E. Hernandez

Colonel (Retired) (COL (Ret.)) Tom
Strassburg, a distinguished member of our
Regiment, kindly accepted my request to
interview him for a Vietnam elective I took
while attending the Naval War College.
Then-Captain Strassburg served a year-long
deployment in Vietnam from 1970 to 1971
in the 101st Airborne Division (Airmobile).
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Before the interview, [ anticipated learning
about how COL (Ret.) Strassburg’s experi-
ences as a judge advocate (JA) in Vietnam
compared to our generation’s experiences in
Iraq and Afghanistan. We did share a lot of
laughs about these differences—suffice it to
say, his forward operating base did not have
a Green Bean with wifi. After our interview

Then-CPT Strassburg returns to Camp Eagle
from a case at Camp Evans while serving as
a part-time military judge in Vietnam. (Photo
courtesy of COL (Ret.) Strassburg)

ended, however, and I reflected on COL
(Ret.) Strassburg’s words, it was not the
differences that stood out most, but the simi-
larities. Although they had yet to be formally
included in our doctrine, the Judge Advocate
General’s (JAG) Corps’s four constants—
principled counsel, stewardship, mastery

of the law, and servant leadership'—were
present in COL (Ret.) Strassburg’s recollec-
tions. More than fifty years later, COL (Ret.)
Strassburg still appeared most visibly moved
recalling the impact of the servant leader-
ship he experienced while deployed. I share
his words firsthand below to avoid doing
injustice to his experience.

But first, I will set the scene: at the
young age of seventy-nine, COL (Ret.)
Strassburg was as quick with wit as he
was with technology. If it were not for his
overwhelming warmth and kindness, I
would have felt embarrassed by how often
I deferred to him on how to operate our
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Zoom call. He shared his screen throughout
the two-hour interview—which ended
much too soon—to shuffle through photo-
graphs (he has a knack for photography). A
minute into our conversation, my prepared
questions were tossed aside as I enjoyed the
privilege of listening to him describe his
year in Vietnam as if it were yesterday.

Our conversation commenced with COL (Ret,)
Strassburg sharing photos of his legal office

at Camp Eagle, which hosted 101st Airborne
Division (Airmobile) Headquarters in northern
South Vietnam near the cities of Hué and Phu
Bai. The excerpts of our conversation provided
below are edited for brevity and clarity.

Major (MAJ) Hernandez: What brought
you into the JAG Corps?

COL (Ret.) Strassburg: I came through
what was then known as the excess leave
program. I was commissioned out of the
Reserve Officers’ Training Corps (ROTC)
program. In the summers I worked in

a JAG office, even as a lieutenant. My
first assignment as a JAG Corps officer
was at then-Fort Dix (now Joint Base
McGuire-Dix-Lakehurst), New Jersey,
and I spent a year there. I had a variety of
experiences: from courts-martial to claims
to administrative law, you name it.

MA ] Hernandez: Because you joined the
Corps during wartime, did you expect to be
deployed?

COL (Ret.) Strassburg: Yes. In those days,
you would go to an assignment for one
year, and then you would likely go to Viet-
nam after that. So, yes, I expected I would
be. And at that time—1970-71—there was
still quite a bit going on over there.

MA ] Hernandez: What was your pre-de-
ployment training like?

COL (Ret.) Strassburg: I think we had

a three-day Vietnam familiarization and
tactics course. We were out in the field
with our M16s, and we went through some
ambush situations. I had experienced some
of that training in ROTC, but, you know, I
thought, there’s a war going on; I better pay
attention to this!

Then-CPT Strassburg at his office desk at Camp Eagle in Vietnam. (Photo courtesy of COL (Ret.) Strassburg)

MA ] Hernandez: What was your arrival
to Vietnam like?

COL (Ret.) Strassburg: There are some
things you never forget. My arrival date in
Vietnam was 21 September 1970. In those
days, the division stayed there. They were
rotating people in and out of units. I was
scheduled to go to an engineer unit down in
the southern part of Vietnam, and the living
conditions were supposed to be pretty good.
But one of my predecessors at the 101st Air-
borne Division—a very close friend of mine
from the basic course—told his staff judge
advocate (SJA) that he ought to get me to
come to the 101st. So, when I got to Vietnam
and said, “I'm supposed to go to the Engineer
Command,” they told me I'd been transferred
to the 101st. It turned out to be one of the
best things that ever happened to me.

MA]J Hernandez: I'm curious about how
your family handled your deployment. You
were married at that time, right?

COL (Ret.) Strassburg: Yes, [ was
married. I also had one daughter, and my
wife was expecting our second daughter
when I left. My family was concerned that
I was going to a war zone, but that was just
the way it was. I corresponded with my
family from Vietnam and let them know
that things were not too bad for me. I was
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relatively safe from the enemy. As I say, I
was very, very fortunate.

MA ] Hernandez: What was your office
like on Camp Eagle?

COL (Ret.) Strassburg pulled up a photo of

a young, smiling then-CPT Strassburg in a
wooden shack with windows sealed by plastic.
He’s sitting at a desk in front of an open binder,
a rotary phone, and a banker’s lamp.

COL (Ret.) Strassburg: That was me at my
desk. And you can see there is no screening
up there because it’s plastic. In my first full
month in country, we had fifty-one inches
of rain. It was pretty constant, and it would
blow through the windows. Looking at this
photo, I can’t help but talk about that dial
telephone on my desk. Of course, everything
was analog. We didn’t have push-button
phones, and communication generally was
a real problem. We could talk within the di-
vision, and we maintained contact with our
JAG technical chain, but it was a challenge.
Communication with the United States was
difficult, which was necessary on a couple
of occasions. That required a higher level of
authorization, and a captain was not going
to call anybody in the United States; that was
out of the question. Even if you could get
the authorization, the actual scheduling and
technology to make the call was a challenge.
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Then-CPT Strassburg stands before one of the officer hooches protected from the elements at Camp Eagle in Vietnam. (Photo courtesy of COL (Ret.) Strassburg)

We went on to discuss how much communi-
cation has changed. COL (Ret.) Strassburg
mentioned how he and his wife would send
cassette tapes back and forth so they could hear
each other’s voices.

MA ] Hernandez: What was your duty
position while in Vietnam?

COL (Ret.) Strassburg: [ had several
roles. Initially, I was designated the chief
of military affairs (or administrative law
as we know it now). But, I mostly served
as a defense counsel and a trial counsel.
There was no Trial Defense Service in
those days, so you served as both based
on the circumstances. [ am very much

in favor of the idea of a separate defense
corps, but I worked for one of the best
SJAs, the late COL (Ret.) Richard S. Haw-
ley, and he was completely even-handed.
If you weren't doing a good job as defense
counsel, he would let you know. Our
clients got a good defense. In addition,
with a special courts-martial caseload,
which was substantial, they needed me to
be a part-time military judge. That was
very interesting work, and I got to travel
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some because we held these cases all over
the 101st area of operations.

The problem was that the power went
out fairly frequently while trying cases. In
those days, our court reporters were using
the Stenomask technology, and in that
humid, hot environment, the batteries were
pretty much useless. So, if you did not have
power, you could not do a record of trial.

MA ] Hernandez: How was your Office of
the Staff Judge Advocate (OSJA) structured?

COL (Ret.) Strassburg: Then-LTC Hawley
had a deputy, who was a major, and about
eight captains, depending on the rotation.
And that was nowhere near adequate to
handle the caseload. But, the SJA had a
very good relationship with our adjutant
general. When anybody was assigned to
the 101st who was a member of the bar, the
SJA could interview them, and if he wanted
to, he got them assigned to the OSJA—he
wanted to get his cases tried.

Although they gave me the oppor-
tunity to move down south to what was
known as a more desirable location in
Vietnam, I decided to stay with the 101st.

Then-LTC Hawley was a fabulous leader.
He had my back on a number of occasions,
and it felt like leadership wouldn't get any
better than this, so I stayed. I was happy to
spend a whole year up there.

COL (Ret.) Strassburg shared photos of his
“hooch,” and he recalled memories—with
astounding detail—about his living conditions.
We laughed over his account of the informal
duty roster to clear the always-full rat traps,
and he explained the need to constantly fortify
the buildings to manage the heavy rainfall.

There was not a whole lot else to do
other than work. I can remember trying a
case at eleven o’clock at night. Oftentimes,
after the evening meal, there was time to
write letters. But, again, we provided the
full range of legal services. I also served
as a foreign claims commissioner. I could
approve claims up to a certain amount of
money, and we had all kinds of them.

MA ] Hernandez: Is there a particular
claims mission that stands out in your
memory?
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COL (Ret.) Strassburg: We had a case
where, unfortunately, some Soldiers came
back from Eagle Beach, an area on the
South China Sea for 101st Soldiers that was
a frequent recreation spot. A lot of drinking
went on down there. On one occasion, U.S.
Soldiers went through a Vietnamese village
and tragically ran over and killed four local
villagers. The locals were understandably
upset, and they pretty much closed that
road, which was our alternate main supply
route. We had to do something as quickly as
possible. So, we met with the province chief
and negotiated and approved a large claim.
It was the best we could do. We explained
that we knew no amount of compensation
could erase the incident, but it was some-
thing little we could do to help. But there’s
no excuse for what happened. Our Jeep
was the first vehicle permitted on that road
again after the incident.

COL (Ret.) Strassburg described more of his
experiences traveling throughout Vietnam to
support various missions. With a proud smile
he noted that, as an airmobile division, the 101st
had helicopters, which was his primary mode
of travel. He described the air platforms with a
level of detail you would expect from a pilot.

MA ] Hernandez: Were legal research
resources available to you at Camp Eagle
and in your travels?

COL (Ret.) Strassburg: When we needed
to do serious legal research, we had to go
down to the Saigon area to Military Assis-
tance Command Vietnam Headquarters,
which had a first-class law library. The dig-
ital world was just getting started. The Air
Force created an automated legal research
system called FLITE, the Federal Legal
Information Through Electronics. I got
exposed to that, and I thought, wow, this is
really something. It was just the beginning,
though. But in Vietnam, there was nothing
like that. And it was years before you got
anywhere close to what you have today.

COL (Ret.) Strassburg went on to share
photos he took during his downtime. One
captured his friends playing ping pong in the
hastily made Officers’ Club. Another captured
the “Eagle Bowl,” a wooden stage on Camp
Eagle. As he pulled up the photo, he smiled. He

Two Soldiers play ping-pong at the officers’ club at Camp Eagle in Vietnam. (Photo courtesy of COL (Ret.)

Strassburg)

The Eagle Bowl served as the headquarters entertainment venue at Camp Eagle in Vietnam. (Photo courtesy
of COL (Ret.) Strassburg)

recalled the Bob Hope show and others coming
through Vietnam to keep the Soldiers connected
with life back in the United States.

MA ] Hernandez: In class, we discussed the
impact of political and civil tension back
home on the Vietnam War. How did that
impact your experience?
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COL (Ret.) Strassburg: Fortunately, I rede-
ployed to an OSJA at then-Fort Lewis (now
Joint Base Lewis-McChord), Washington,
where tensions were not high, so I did not
personally experience animosity. But, a lot
of veterans did. Soldiers were often blamed
for the decisions of political leaders. And so,
yeah, it was real, it happened, but I person-
ally did not experience it.
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MA ] Hernandez: What stands out most to
you from your time in Vietnam?

COL (Ret.) Strassburg’s expression shifted
slightly, clearly moved by the memory playing
through his mind.

COL (Ret.) Strassburg: Well, then-LTC
Hawley got into Vietnam about three weeks
before I did, so he left about three weeks
before I did. When he left, it was a very
emotional time for everybody because we
loved him and didn’t know what we might
be getting into next. He was an exceptional
leader.

MA ] Hernandez: Were you able to stay in
touch with COL (Ret.) Hawley?

COL (Ret.) Strassburg: Oh, yes. Did we
ever. You bet. I met his wife and learned
more about his family in the years following
Vietnam.

MA ] Hernandez: Were you able to stay in
touch with fellow members of the 101st?

COL (Ret.) Strassburg: My wife and I
went on a little tour after Vietnam to touch
base with some of the people I served with
because it really was a band of brothers.
There’s no comparison to the camaraderie
and experience that you have in that sort of
environment. It was all very, very meaning-
ful. And we continue to stay in touch. The
101st JAG reunion five years ago was just
amazing. To see what some of these people
did and how famous they became as lawyers
or entrepreneurs was really something. And
they were all the same good, humble guys.

MA ] Hernandez: How did your expec-
tations match reality from your time in
Vietnam?

COL (Ret.) Strassburg: Well, thinking I
would be assigned to the Engineer Com-
mand and ending up supporting the 101st
was very different, needless to say. I'd heard
about the 101st and where the operations
were. [ was frightened. I wasn't exposed to
and prepared for that sort of environment.
But once I got there and understood what
was going on, it became very, very reward-
ing professionally. And again, memory
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being such as it is, mine anyway, [ would
say, boy, that was a fascinating year.
[chuckling] Before I deployed, when I
thought I was heading down south, I was
told that I could bring an air conditioner
and ship a lot of stuff over. So, I bought this
air conditioner and brought it with me in
this big crate box. Well, I had to get rid of it
when I got reassigned to the 101st because I
obviously couldn’t use it at Camp Eagle.

MA ] Hernandez: You have talked a lot
about leadership, and it was clearly an im-
portant part of your experience in Vietnam.
Was there a primary leadership lesson you
took away from your time in Vietnam and
carried with you throughout your career?

COL (Ret.) Strassburg: Yes. It is some-
thing that COL (Ret.) Hawley lived by

and something I tried to live by during my
career. [ hope I'm attributing this correctly,
but I believe it was the late General (Ret.)
Richard Cavazos who said you can’t accom-
plish your mission if you don't take care of
your troops. COL (Ret.) Hawley had my
back. And I tried to do that for others. And
I think that’s probably the most important.
You've got to take care of your people and
you've got to stand up for your people. I
hope that’s what I did, and I feel very good
about that. That’s the leadership lesson that
I hope everyone learns early.

MA ] Hernandez: What advice would you
share with young JAs today?

COL (Ret.) Strassburg paused for just a
moment.

COL (Ret.) Strassburg: Principled legal
practice: you must be true to your values
and be willing to speak up when somebody
is going in the wrong direction. You have
to stand up for what you know is right. The
client might not always like to hear it, but
we owe it to them, and we've got to do it.

@ &

As our time together concluded, I was left
overwhelmed by COL (Ret.) Strassburg’s
graciousness, humility, and generosity with
his time and experience. After returning
from Vietnam, he had an illustrious career
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in our Corps. He retired in 1991 after
twenty-five years of service, with his final
assignment as the commandant of The
Judge Advocate General’s School in Char-
lottesville, Virginia. He went on to work
for Virginia Continuing Legal Education,
where he led their publications department
and eventually became executive director
until he fully retired from the workforce.
Of course, for COL (Ret.) Strassburg, fully
“retired” means sitting on several boards,
including his extensive participation in the
Retired Army Judge Advocates Association.
In 2022, The Judge Advocate General
recognized COL (Ret.) Strassburg as a
distinguished member of our Corps for his
never-ending stewardship.

In anticipation of our conversation, I
expected to learn how COL (Ret.) Stras-
sburg’s deployment experiences were
drastically different from my own, and
they were: he faced domestic civil unrest
at home, communicating with loved ones
only by letters, a draft Army, and the sheer
number of casualties during the Vietnam
War, which are all unfathomable to me.
But as [ listened to him speak, much of
COL (Ret.) Strassburg’s experience was still
deeply relatable: he talked about mastering
his craft, principled counsel, his hopes
for the future of our Corps, and, most of
all, leadership. COL (Ret.) Strassburg’s
experience—in both Vietnam and his career
of service that followed—demonstrates why
the four constants that guide our Corps
matter regardless of the operating environ-
ment. From Vietnam to the Global War
on Terrorism to the future fight, the four
constants are, well . . . constant. TAL

MA] Hernandez is a Military Professor at the
U.S. Naval War College’s Stockton Center for
International Law in Newport, Rhode Island.

Notes
1. U.S. DEP'T OF ARMY, FIELD MANUAL 3-84, LEGAL
SupporRT TO OPERATIONS 1-2 fig. 1-1 (1 Sept. 2023).
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What’s It Like?

A View from the Forward Line of Own

Troops

1st Infantry Division’s Office of the Staff Judge Advocate at

the Warfighter Exercise

By Major Uilisone F. Tua and Members of the 1st Infantry Division Office of the Staff Judge Advocate

In March 2024, the Office of the Staff Judge
Advocate (OSJA) for the 1st Infantry Di-
vision (1ID) participated in its Warfighter
Exercise (WFX 24-3), a crucial training
event that units complete to meet their de-
mand readiness objectives. The Department
of the Army merged 1ID’s WFX 24-3 with
Austere Challenge 24 (AC 24) to create

a multi-echelon exercise with U.S. Army
Europe-Africa, V Corps, and 3d Infantry
Division (3ID).

A group of first-term judge advocates
(JAs) and paralegals from the 11D OSJA
participated in WFX 24-3/AC 24. For
most of the participants, this was their first
exposure to Army operations. Terms such
as “coordinated firing line” or “shaping
operations” were unfamiliar to them. How-
ever, with adequate preparation and access
to the necessary resources, they efficiently
manned all three command posts: division
main, tactical command post, and rear
command post.

Prior to the exercise, participants re-
ceived a mission analysis brief from the 11D
National Security Law (NSL) team as well
as briefs on the pertinent rules of engage-
ment (ROE) and the division operational
framework—a key operational aspect in
division operations. They also participated
in the 1ID Danger Ready command post
exercises (CPXs). The CPXs enabled them
to rehearse their battle drills and test their
processes and systems before the warf-
ighter. During the CPXs, they trained with
their legal teammates from V Corps and
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3ID. As a result, they were prepared to en-
gage in the fight and achieve the following
training objectives:

1. Become acquainted with the roles
of the various staff sections: Under-
stand and appreciate each staff section’s
role in analyzing and facilitating
decision-making.

2. Identify the legal support required
for each warfighting function
(W{F): Gain an understanding of the
roles of each W{F during the fight. Fa-
cilitate coordination across the division
staff to ensure legal support is provided
efficiently and in a timely manner.

3. Develop the ability to understand
and follow the fight: Synchronize
with the staff and legal tech channels to
ensure a shared understanding of the
fight.

The 11D Staff Judge Advocate, Colonel
Lisa Satterfield-Scott, and the Chief of NSL,
Major Uilisone Tua, joined the JAs and
paralegals in the exercise. Each participant
followed the fight and provided exceptional
legal support to every W{F. Indeed, the
team achieved mission success with the
right attitude, a positive demeanor, and a
willingness to train with and learn from the
division staff.

Below are the participants’ insights
from the forward line of own troops
(FLOT)! during their time at WFX 24-3/
AC 24.
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SSG Lavorne Johnson. (Photo courtesy of author)

Staff Sergeant Lavornne Johnson
Paralegal Specialist
Division Main Command Post

“With the right resources and opportunities,

paralegals are unstoppable in division exercises.”
In this exercise, the key to success was un-
derstanding the fight and each brigade’s role
in it. Where they will be on the map during
each phase is important. Our NSL mission
analysis brief provided that knowledge. It
allowed us to understand any transition
points during the operation. During the
fight, I used the Operational Law Handbook?
to research a potential law of armed conflict
(LOAC) violation by the enemy. The attor-
ney used my analysis as part of the report to
higher headquarters.

I also drafted the legal reviews for the
attorneys so they could focus on their addi-
tional responsibilities. For example, utilizing
our legal review templates, [ prepared legal
reviews for military information support
operations concepts of operations, which the
attorney reviewed and ultimately approved.
In addition, I had the opportunity to attend
the seven-minute drills, where I recorded all
the emerging legal issues and relayed them to
the attorney on shift and all three command
posts. I recorded them in my shift change
report. The shift change report enabled
synchronization within our team across each
shift. With the right resources and opportu-
nities, paralegals are unstoppable in division
exercises. It was a pleasure collaborating
with my Judge Advocate General’s (JAG)
Corps teammates.
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SPC Victor Sanchez. (Photo courtesy of author)

Specialist Victor Sanchez
Paralegal Specialist
Rear Command Post

“I felt confident asking questions during the
mission analysis brief since a JA gave it.”

As a paralegal, if something were to
happen to any of my teammates, I need to
be ready to step up. Access to resources
and understanding the division’s mission
prior to the exercise are critical to being
able to do so. Understanding the flow
charts in our battle drills and the ROE
matrix helped. Also, receiving a briefing
from our OSJA personnel on the mission
analysis enabled me to grasp the division’s
objectives and legal considerations. I felt
confident asking questions during the
mission analysis brief since a JA gave it.
Understanding the operational concept is
fundamental in providing legal support to
the staff. Knowing the specific tasks for
each brigade combat team (BCT) in the
division’s mission was awesome. This was
particularly important to understanding
how the fight changes and where the
priority of effort will be once the com-
mander indicates a change in mission for
one of the BCTs. Overall, the WFX 24-3/
AC 24 exercise increased my confidence in
interacting with other command and staff
members, many of whom are more senior
than me.
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CPT Laura Bernier-Colon. (Photo courtesy of author)

Captain Laura Bernier-Colon

Joint Air-Ground Integration Center Legal
Advisor

Division Main Command Post

“This experience provided me with a profound
insight into the interconnectedness of the
division staff in Army operations.”

Upon arriving at Fort Riley, I swiftly
became engaged in fieldwork during the
WEX 24-3/AC 24 exercise. This exercise
imparted numerous invaluable lessons. The
utilization of hand warmers to withstand
cold temperatures emerged as a crucial
factor. Access to important resources like
deskbooks, the ROE matrix, and battle drills
was critical to improving my understanding
of Army operations.

I must say that without the OSJA mis-
sion analysis brief and legal resources, my
survival during the exercise would have
been doubtful. My legal colleagues showed
exceptional camaraderie by embracing
me as part of the team, even though I had
limited knowledge and experience in Army
operations. Their unwavering support and
willingness to answer my questions bol-
stered my confidence to execute my tasks.
The paralegals were efficient in gathering
information and offering valuable insights.
This experience provided me with a pro-
found insight into the interconnectedness
of the division staff in Army operations. I
am eager to reunite with my teammates in
a similar setting.

CPT Luke Martin. (Photo courtesy of author)

Captain Luke Martin
Fires Cell Legal Advisor
Division Main Command Post

“In a pivotal moment, I provided guidance on
a targeting issue, an experience that under-
scored our role in military operations.”

This exercise was a valuable opportunity

to interact with command and staff and
better understand the division’s operational
strategies. It also allowed me to brief a
senior officer on the ROE, a task I never
imagined myself undertaking in my initial
assignment.

Through training and strategic
planning, we honed our skills for success
on the battlefield. Integrating with the
division staff during planning stages,
familiarizing myself with their W{Fs
and actively participating during combat
proved crucial to achieving victory. In
a pivotal moment, I provided guidance
on a targeting issue, an experience that
underscored our role in military opera-
tions. The division staff relied on us for
prompt and accurate legal counsel, seeking
advice on risk assessment and mitigation
to ensure a successful outcome. Embracing
both triumphs and setbacks, our team is
committed to leveraging these experiences
to better understand our role in large-scale
combat operations (LSCO), executing our
duties with proficiency and assurance.
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CPT Jared Sprague. (Photo courtesy of author)

Captain Jared Sprague
Legal Advisor
Division Tactical Command Post

“Even when my current assignment is not in
NSL, I must be prepared to serve as a legal
advisor in military operations at any given
moment.”

They often say immersion is the most
effective way to learn a new language. As
a legal assistance attorney, I was initially
focused on the client services side of legal
practice within a military setting. Then, the
field exercise arrived and introduced me to
a realm brimming with Army terminology.
Each day seemed like a whirlwind
of battle rhythm activities. Through
interactions with staff and my JAG Corps
colleagues, I began to grasp the operational
lexicon with guidance and support from
mentors and peers, which pushed my
growth. When called upon to offer a legal
analysis on a specific target, I found myself
confidently stepping up to the challenge.
This experience illuminated the necessity
of being well-rounded—even when my
current assignment is not in NSL, I must
be prepared to serve as a legal advisor in
military operations at any given moment.
Through this experience, I gained confi-
dence and a newfound appreciation for the
work of the command and staff and the
intricacies of operations. In sum, I thor-
oughly enjoyed the experience and found it
immensely rewarding.

CPT Francis Halloran. (Photo courtesy of author)

Captain Francis Halloran
Legal Advisor
Division Main Command Post

“Training the warfighter prepares them to
perform their duties effectively and legally
during combat.”

This is my first assignment in the JAG
Corps, and I have already learned so much
about Army operations. First, providing
guidance on the ROE to the G5 planners
during the military decision-making
process (MDMP) is essential for operational
success. Minimizing legal involvement,
unless required by the ROE or other policy,
by training the warfighter on LOAC is
critical. Training the warfighters prepares
them to perform their duties effectively and
legally during combat. Our objective as the
NSL team prior to and during the WFX
24-3/AC 24 is to empower the warfighter
to accomplish their mission in alignment
with the commander’s intent.

The division assets—attack aviation
and fires—are critical in the maneuverability
of down trace units. Assisting the brigades
in their close fight requires a clear under-
standing of the ROE and the operational
framework outlining the boundaries of fires.
Coordination with partner forces and high
command is critical in synchronizing efforts
in time and space. Therefore, the division
legal team must maintain constant communi-
cations with the legal teams at the BCTs and
corps to ensure a shared understanding of
the fight. It is always a great thing when the
higher command enables the division’s fight.
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CPT Michael Marcela. (Photo courtesy of author)

Captain Michael Marcela
Legal Advisor
Rear Command Post

‘Ultimately, the exercise reinforced my initial
observation that some of the most substantial
and demanding legal work is encountered at
the RCP.”

In general, I have found that the rear
command post (RCP) has some of the most
substantive and intensive legal issues, even
though it may sound less appealing than the
legal analysis in targeting or main command
post operations.

Legal issues at the RCP frequently
involved nonlethal targeting, effects, and
operations. With approval from the chief
of operations, my team gave the ROE
brief during the RCP Update Brief every
morning, providing crucial information
on the main command’s firing boundaries.
Notably, the RCP commander depends on
legal for advice on detention operations.
We developed a concise one-slider on legal
requirements pertaining to the detention
of civilians. The battle drills for chemical
attacks facilitated the completion of our
assigned tasks and the seamless reporting of
LOAC violations to higher headquarters.

The concept of self-defense emerged as
a significant aspect of the exercise, with na-
tional self-defense being a prerogative at the
national level. ROE restricting cross-border
fires are structured to safeguard this right
based on policy considerations aimed at
preventing conflict escalation.
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Ultimately, the exercise reinforced my
initial observation that some of the most
substantial and demanding legal work is
encountered at the RCP. This exercise
provided our team with a valuable oppor-
tunity to engage in comprehensive training
on legal support required in LSCO.

CPT Jesse Burbank. (Photo courtesy of author)

Captain Jesse Burbank

Joint Air-Ground Integration Center Legal
Advisor

Division Main Command Post

“Without question, the exercise—over the
course of two weeks—developed me into a
better Soldier, a better attorney, and a better
teammate.”

The WFX 24-3/AC 24 provided me with
my first in-depth look at how a division
tactical operations center (TOC) operates
in a combat environment: the integration
of 11ID’s W {Fs to support the operation, the
component parts of MDMP that enable 11D
to dynamically prosecute a mission, and the
role of the JA in facilitating the division’s
warfighting capabilities. As a new JA, the
exercise showed me the striking level of
expertise 1ID brings to bear in a combat
setting and taught me how JAs can best
contribute to combat operations. Whether
through providing counsel on ROE,
performing LOAC analysis of prospective
targets, or engaging proactively with core
authorities to adapt the ROE to needs on
the ground, the exercise highlighted the
necessity of a knowledgeable and integrated
JA to the mission’s success.
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The Fort Riley OSJA team prepared
thoroughly and executed skillfully. The
team underwent mission analysis briefs
before the exercise, participated in Danger
Ready field exercises (a LSCO combat
simulation), followed the fight closely as it
unfolded, and thoroughly integrated with
11D’s W {Fs to provide maximum value
to the exercise. Each JA and paralegal was
crucial to the success of the effort, and the
team bonded closely over our shared mis-
sion. Without question, the exercise—over
the course of two weeks—developed me
into a better Soldier, a better attorney, and a
better teammate.

@k &

Ultimately, the WFX 24-3/AC 24
trained and prepared these JAG Corps
teammates for division operations. They
are motivated and passionate to be involved
in the next fight. Their determination and
can-do spirits bound them as a cohesive
unit. With adequate preparation and train-
ing, they evolved into seasoned consultants
and essential personnel within division
operations. These JAG Corps teammates
stand primed and poised to leap into action
and support the division in any LSCO.

Keep reaching for the stars, 11D OSJA.
Duty First! TAL

MA]J Tua is the Chief, National Security Law,
for Ist Infantry Division and Fort Riley at Fort
Riley, Kansas.

Notes

1. The forward line of own troops (FLOT) “is a line
that indicates the most forward positions of friendly
forces during linear operations at a specific time.” JOINT
CHIEFS OF STAFF, JOINT PUB. 3-03, JOINT INTERDICTION ch.
V, para. 2(c)(2) (26 May 2022).

2. Nat’L Sec. L. DEP'T, THE JUDGE ADVOC. GEN.’s LEGAL
CTR. & ScH., U.S. ARMY, OPERATIONAL LAW HANDBOOK
(2024).
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CPT Caleb Burton prepares to board a CASA
aircraft with his 82d Airborne Division Office of
the Staff Judge Advocate for Fort Liberty's annual
Law Day jump. (Credit: CPT Parker Holstein)
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WHY GENERALISTS TRIUMPH
IN A SPECIALIZED WORLD

“| loved RANGE."
=Malccim Gladwell

DAVID EPSTEIN

AUTHOR OF THE SPORTS GENE

Book
Review

Range
Why Generalists Triumph in
a Specialized World

Reviewed by Major Ian P. Smith

“The challenge we all face is how to maintain
the benefits of breadth, diverse experience,
interdisciplinary thinking, and delayed concen-
tration in a world that increasingly incentivizes,
even demands, hyperspecialization.”’

The development of expertise is claimed
to be more important now than ever and
often touted as a key to success.? A “push
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to focus early and narrowly” and, especially
in sports, a need to begin practicing “as
early as possible” to develop expertise

has arisen from the belief that “the more
competitive and complicated the world
gets, the more specialized we all must
become to navigate it.”> However, this
“push” has not been limited to sports, and
many of us are familiar with the “ten-thou-
sand-hours rule to expertise.” This “rule,”
made popular in Malcolm Gladwell’s book
Outliers: The Story of Success,® “represents
the idea that the number of accumulated
hours of highly specialized training is the
sole factor in skill development, no matter
the domain.”

Many examples exist of individuals
who have demonstrated this “rule” as the
key to their success, and, by starting as early
as possible with “deliberate practice,” they
had a head start over those who take longer
to begin their journey.” Examples include
Tiger Woods with golf, Mozart with piano,
and the Polgar sisters with chess—brilliant
individuals in their respective fields who
developed their expertise through narrow
and early focus.® However, as David Epstein
argues in his book, Range, it is much more
accurate to say that these individuals are the
“exceptions, not the rule.”

The “question” Epstein set out to
explore in Range was “how to capture and
cultivate the power of breadth, diverse
experience, and interdisciplinary explo-
ration, within systems that increasingly
demand hyperspecialization, and would
have you decide what you should be
before first figuring out who you are.
The result of this exploration is a won-
derfully well-thought-out and organized
book filled with stories and examples of
people who were not early specializers
but who nonetheless used their breadth
of experience—their range—to accomplish
incredible things.

Epstein does not claim that expertise is
unimportant or without a place; rather, he
argues that in most areas of life, “depth can
be inadequate without breadth,” and “the
ability to integrate broadly” is “our greatest
strength.”"! This review will explore several
of the key takeaways from Range and seek
to apply some of the principles to our roles
as judge advocates (JAs).

»10

Experience Does Not Necessarily
Lead to Expertise

There is a place for deliberate practice, and
one would be remiss to claim a person can-
not improve in a wide variety of skills by
spending hours and hours of repetition in
the same area. Epstein makes no such claim,
but he points out that the research shows
“whether or not experience led to expertise
... depended entirely on the domain in
question.”? Psychologists have separated
the domains into two types of learning
environments: “kind” and “wicked.”

Kind Learning Environments

A kind learning environment is one in
which a “learner improves simply by engag-
ing in the activity and trying to do better.”*
“Narrow experience” is much more valuable
when “[platterns repeat over and over, and
feedback is extremely accurate and usually
very rapid.””® Activities such as chess, golf,
and even firefighting could be described as
kind learning environments.'

In “kind” learning environments,
“deliberate practice,” “experience,” and
the “rush to early specialization in tech-
nical training” can lead to expertise at
recognizing repeatable patterns.'” A 1940s
experiment demonstrated this notion when
a Dutch psychologist took chess players of
different ability levels, flashed an image of a
chessboard midgame for three seconds, and
asked them to recreate the board.'® Unsur-
prisingly, the more skilled the players were,
the more accurate they were in recreating
the board."”

However, years later, a reenactment of
the same experiment highlighted a weak-
ness of the kind learning environment.” In
this experiment, the chess boards showed
“the pieces in an arrangement that would
never actually occur in a game,” and the
more skilled players performed no better
than the less skilled players.! Without the
recognized patterns the chess masters were
used to, their expertise disappeared.”

Epstein argues this is one of the main
problems with kind learning environ-
ments: “When we know the rules and
answers, and they don’t change over
time—chess, golf, playing classical music—
an argument can be made for savant-like
hyperspecialized practice from day one.
But those are poor models of most things
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humans want to learn.”” Examples like
Tiger Woods and the Polgar sisters give
the “false impression that human skill

is always developed in an extremely
kind learning environment.” In reality,
most experiences, especially ones “which
involved human behavior, and where
patterns did not clearly repeat,” showed
little increase in skill based on narrow
experience or deliberate practice only in
that domain.” As Epstein argues, “We
have been using the wrong stories.”*

Wicked Learning Environments

The converse of the kind learning en-
vironment is a “wicked” one,”” where

“the rules of the game are often unclear

or incomplete, there may or may not be
repetitive patterns and they may not be
obvious, and feedback is often delayed,
inaccurate, or both.”” In these domains,
narrow experience does not improve skill,
and the experience itself can sometimes
“reinforce the exact wrong ideas.”” Epstein
provides a potent example:

[There was] a famous New York
City physician renowned for his
skill as a diagnostician. The man’s
particular specialty was typhoid
fever, and he examined patients for
it by feeling around their tongues
with his hands. Again and again, his
testing yielded a positive diagnosis
before the patient displayed a single
symptom. And over and over, his
diagnosis turned out to be correct.
As another physician later pointed
out, “He was a more productive
carrier, using only his hands, than
Typhoid Mary.” Repetitive success,
it turned out, taught him the worst
possible lesson.*

While this is an extreme example, the
point is important: “The human tendency
to rely on experience of familiar patterns
can backfire horribly—like the expert fire-
fighters who suddenly make poor choices
when faced with a fire in an unfamiliar
structure.”! Epstein posits that the “trick”
to combat the risk of falling into the trap
of relying too heavily on experience is to
evaluate an “array of options before letting
intuition reign.”*
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Most experiences are more akin to
wicked learning environments. Life is filled
with situations where we are called on to
adapt to our environments, and recognizing
the “patterns” from our experiences can only
get us so far. As Epstein put it, “There are
unknowns, and luck, and even when history

in cadets who initially seemed to strug-
gle but, over the long run, had a “deeper
understanding of the material.”” The
study, which spanned a decade, examined
thousands of cadets who were randomly
assigned to calculus sections taught by
nearly a hundred different professors.* It

While there may be some concern that the focus on breadth

will come at the expense of depth, Range demonstrates that

broad experienee can be a huge advantage.

repeats, it does not do so precisely. . . . [We]
are operating in the very definition of a
wicked learning environment, where it can
be very hard to learn, from either wins or
losses.” In this vein, one of the areas Epstein
explores is education and how to maximize
learning for range.

Range in Education

Focusing on one specific area or specialty
was once understandable, perhaps even
necessary, but as society has become
increasingly complex, there is a “demand
for knowledge transfer: the ability to
apply knowledge to new situations and
demands.”* Yet, even with increased
complexity, society and education have
responded by “pushing specialization, rather
than focusing early training on conceptual
knowledge.”*

Epstein cites a study of college seniors
with diverse degrees at one of America’s
top state universities, which compared
their grade point averages (GPAs) to their
performance on a critical thinking test.*
The test, which “gauged students’ ability to
apply fundamental abstract concepts from
economics, social and physical sciences, and
logic to common, real-world scenarios,” re-
vealed that the correlation between “broad
conceptual thinking and GPA was about
zero.”” The skills that helped students
to get good grades at their university did
not “include critical ability of any broad
significance.”®

Another fascinating study conducted
at the U.S. Air Force Academy showed that
“deep learning”—learning with the most
long-term benefit—was best developed

primarily focused on understanding the
differences that individual teachers made."
One group of Calculus I professors’ students
consistently performed exceptionally well
on their Calculus I examination. However,
those same students underperformed in
subsequent math and engineering courses
that required Calculus I as a prerequisite.*?
The converse was also true. A second
group of cadets in Calculus I had professors
whose students consistently appeared to
underperform on the Calculus I exam, and
they went on to do better in subsequent
classes.” “What looked like a head start
evaporated.”

A research team that evaluated
sixty-seven early childhood development
centers designed to “boost academic
achievement” discovered that most of the
programs taught kids “closed’ skills that
can be acquired quickly with repetition of
procedures,” but that other kids quickly
catch up to, eliminating the “head start.”
The researchers instead recommended
that the greatest benefit to small children
would be to teach them “open’ skills that
scaffold later knowledge. Teaching kids to
read a little early is not a lasting advan-
tage. Teaching them how to hunt for and
connect contextual clues to understand
what they read can be.”® What we learn
is less important than how we learn. As
Arturo Casadevall” said, “You have people
walking around with all the knowledge of
humanity on their phone, but they have
no idea how to integrate it. We don’t train
people in thinking or reasoning.”®

In addition to evaluating the way we
learn, with the push to focus early, Epstein
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argues that while it is important to have a
“sampling period” early, one should never
stop being curious or afraid to “abandon
a previous goal and change directions” if
necessary:*

Because personality changes more
than we expect with time, experi-
ence, and different contexts, we are
ill-equipped to make ironclad long-
term goals when our past consists
of little time, few experiences, and
a narrow range of contexts. Each
“story of me” continues to evolve.
We should all heed the wisdom of
Alice, who, when asked by the gry-
phon in wonderland to share her
story, decided she had to start with
the beginning of her adventure that
very morning. “It's no use going
back to yesterday,” she said, “because
I was a different person then.”°

Range for JAs

There is a high demand for JAs today to
have both breadth and depth, expertise

and versatility—in a word, range.*! Early in
their careers, JAs are expected to develop
competence “in any environment, . . . in

a variety of legal functions in a variety of as-
signments with increasing responsibility.”*
Many of the situations in which JAs will
find themselves can be accurately described
as “wicked environments,” where there are
“unknowns” and the “rules” are not always
clear or are incomplete. It is crucial that

in those scenarios, JAs can draw on their
diverse experiences to make informed de-
cisions. While there may be some concern
that the focus on breadth will come at the
expense of depth, Range demonstrates that
broad experience can be a huge advantage.

Conclusion

At the heart of Range, Epstein appeals to
those who perhaps “feel behind” because they
did not start specializing earlier, they took
an untraditional or zigzagging path to get

to where they are today, or they still do not
“know exactly where [they are] going.”™* He
challenges the reader to “[c]Jompare yourself
to yourself yesterday, not to younger people
who aren’t you.”* This challenge is relevant
to everyone at every stage in life, but espe-
cially to those who do not know where they
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are going and who feel discouraged when
they look around and it appears that everyone
around them has figured out their lives.
Epstein argues that you should
“[a]pproach your own personal voyage and
projects like Michelangelo approached a
block of marble, willing to learn and adjust
as you go, and even to abandon a previ-
ous goal and change directions entirely
should the need arise.” While there is
nothing wrong with specializing, and it
is important that we “specialize to one
degree or another, at some point or other,”
it is equally important to remember that
everyone’s path is different, your “experi-
ence is not wasted,” and “[w]e learn who
we are in practice, not theory.”® This book
is insightful, interesting, and encouraging.
The stories, studies, and anecdotes have
far-reaching applications for a broad audi-
ence—especially in a wicked world. TAL

MA] Smith is a student at the US. Army
Command and General Staff College at Fort
Leavenworth, Kansas.
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Azimuth Check

Knowing and Aveiding Professional
Responsibility Slips, Trips, and Falls

By Colonel (Retired) Thomas Schiffer and Mr. William (Rick) Martin

»1

“Learn from the mistakes of others. You can’t live long enough to make them all yourself.

In delivering principled counsel to your client,  errors and missteps that become matters for
knowing what not to do becomes as import- the Professional Responsibility Branch (PRB),
ant as knowing what to do. This is an azimuth ~ Office of The Judge Advocate General, to
check to help Judge Advocate General’s (JAG)  review. This information is relevant not only
Corps and Judge Advocate Legal Services to new attorneys and paralegals but also to su-
(JALS) personnel gain awareness of common  pervisors who lead and mentor subordinates.
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Most of the allegations that PRB
reviews are complaints against captains
and majors, but this does not shed much
light on the matter. Captains and majors
comprise the vast majority of attorneys
practicing in the JAG Corps and JALS,?
and they work under the supervision of
lieutenant colonels and colonels. Captains
and majors are not only (relatively) less
experienced in military law, but they are
also the attorneys who most frequently
interact with individual clients, alleged
victims, accused persons, respondents, and
witnesses—in other words, those individ-
uals interacting with the legal system who
are most likely to file a complaint.

The most obvious errors judge advo-
cates (JAs) commit are personal misconduct
and its close friend, committing misconduct
and not telling anyone about it. Attorney
misconduct generates the largest number of
professional responsibility (PR) cases. Nearly
all misconduct cases are presented to PRB
not as an allegation but as a report.* The
report is routinely followed by a command
or law enforcement investigation. Once
the investigation is complete, PRB reviews
the investigation to assess whether Rule
8.4 (Misconduct) of the Rules of Professional
Conduct for Lawyers applies to the facts.* Rule
8.4 covers conduct regardless of whether the
lawyer was acting as a lawyer or not and per-
tains to a broad (but not all-encompassing)
range of misconduct or illegal conduct.®

To highlight the point: an attorney
who solely commits a driving under the
influence (DUI) offense likely does not
implicate Rule 8.4, but an attorney who
commits a DUI offense and then actively
takes steps to deceive or misrepresent the
fact of the DUI implicates Rule 8.4. An
attorney does not have to be convicted of
or even charged with a crime to violate this
rule.® Any credible information of a violent
crime reflects adversely on the lawyer’s
fitness to practice law and is therefore
examined under this rule.” A quick review
of the comments to Rule 8.4 provides a
thorough examination of all aspects of
misconduct the rule covers.

Misconduct’s close friend, failure to
report misconduct, violates an attorney’s
duty to report through their legal tech chain
to PRB if the attorney is being investi-
gated by their licensing authorities.® This
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requirement is extended to “an allegation of
misconduct, impropriety, or unfitness.. . .
in connection with their practice of law or
in connection with any proceeding.” It also
extends to any JALS lawyer charged with

a criminal offense.'® Failure to report cases
most frequently arise in off-duty offenses
that are discovered later in time during
security reviews and other Department of
the Army level screening activities.

Aside from misconduct cases, attorneys
are reviewed most frequently for “The Four
C'’s”: competency (Rule 1.1)," communi-
cation (Rules 1.2 and 1.4)," confidentiality
(Rule 1.6)," and conflicts (Rules 1.7, 1.8, and
1.9)." PR competency reviews frequently
include a thorough examination of the legal
tech chain, too; a lack of competency allega-
tion against an attorney immediately begs
the question of whether the attorney was
being properly supervised, managed, trained,
and mentored prior to engaging in the
alleged substandard conduct."® Supervisors
have an obligation to provide subordinate
attorneys with engaged leadership, and
subordinate attorneys have an obligation to
use the legal tech chain and collaborate.

In allegations involving ineffective
communication, oftentimes, it is not what
is communicated but how it is communi-
cated. JAs must ensure that their clients,
both individuals and the command/Army,
unambiguously understand and effectively
receive their legal advice. In cases involving
alleged victims, no matter the outcome of
the action, JAs should conduct a thorough
and compassionate closeout with the victim
in every single case. Sympathetic communi-
cation prevents many issues.

Confidentiality problems can pop up
in a variety of ways. They can arise from
an ineffective downrange workspace that
lacks proper privacy, such that attorneys are
discussing command or individual client
matters within earshot of those who do not
have a need-to-know status (individuals can
resolve this by fixing the workspace or relay-
ing information in a more private setting). It
can also originate from attorneys and parale-
gals with an “information is power” dynamic
who want to impress peers or others with
their knowledge of ongoing sensitive issues
in the command (individuals can resolve this
with training, awareness, and enforcement
of standards). It can be a nuanced request,
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such as an inspector general (IG) asking for
a legal opinion during an IG investigation
(individuals can resolve this by reporting the
request through the legal tech chain to PRB).
Alternatively, it can be very inane—someone
shares something funny that happened at
work about a case with a spouse, a group

of friends, or in some other social setting
because it is just a funny story (individuals
can resolve by keeping the jokes within the
circle of those who are working the case).

“The road to hell is paved with good
intentions.”® PRB utters this phrase in
nearly every presentation and frequently in
communications with JAG Corps leaders
due to the regular occurrence of Rule 1.7,
conflict of interest, incidents. In an effort
to ingratiate themselves with the command
and to be helpful, legal advisors (and parale-
gals) inadvertently develop attorney-client
relationships with individual members of
the command. Conflict of interest cases also
arise when off-duty friends seek assistance,
and the attorney inadvertently develops an
attorney-client relationship with another
member of the military community. Com-
mand legal advisors must remember that
they represent the Army,"” not individuals;
paralegals must also be mindful of Rule 5.5
(Unauthorized Practice of Law).'® Legal ad-
visors and paralegals can help those seeking
advice by referring them to the appropriate
legal assistance, trial defense, or special
victims counsel for assistance.

Lastly, remember, as professionals, we
all have obligations to maintain the high
standard of the legal profession.'” If you are
faced with a PR dilemma or think you have
observed a PR violation, consult with your
legal tech chain.?® Have faith and trust that
the matter will be reviewed fairly and in ac-
cordance with Army Regulations 27-1, Judge
Advocate Legal Services* and 27-26, Rules of
Professional Conduct for Lawyers.”> TAL

COL (Ret.) Schiffer was the Chief, Professional
Responsibility Branch, Office of The Judge
Advocate General, at the Pentagon from June
2021 to April 2024. He currently serves as
General Counsel, National Defense University.

Mr. Martin is the Deputy Chief, Professional
Responsibility Branch, Office of The Judge
Advocate General, at the Pentagon.
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U.S. Army, to Judge Advoc. Legal Servs. Pers., subject:
Policy Memorandum 22-01 — Professional Respon-
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Policy Memorandum 22-01].

10. Id. para. 2(c).

11. AR 27-26, supranote 4, app. B, r. 1.1.
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13.Id. app. B, r. 1.6.
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visory Lawyers), id. app. B, r. 5.1, and in Army Regulation
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OF ARMY, REG. 27-1, JuDGE ADVOCATE LEGAL SERVICES ch.
12 (24 Jan. 2017) [hereinafter AR 27-1].
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Bernard of Clairvaux’s writings in approximately 1150.
CHRISTINE AMMER, THE AMERICAN HERITAGE DICTIONARY
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paved with good intentions”).

17. See AR 27-26, supra note 4, app. B, r. 1.13 (Depart-
ment of the Army as Client).

18. Id. app. B, . 5.5.

19. See id. app. B, r. 8.3 (Reporting Professional
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Lore of the Corps

The Court-Martial of George Armstrong
Custer

By Dr. Nicholas K. Roland, Ph.D.

When I was merging upon manhood, my every thought was ambitious—
not to be wealthy, not to be learned, but to be great.'

2024 = Issue 3 = Lore of the Corps = Army Lawyer

George Armstrong Custer. (Source: Library of
Congress)

George Armstrong Custer is one of the
most famous and controversial officers in
the history of the U.S. Army. A Civil War
hero, Custer is likely best remembered for
his catastrophic defeat and death at the
Little Bighorn on 25 June 1876. His widow
and a sympathetic press did much to create
a “Custer Myth” in the aftermath of his
death, while later examinations of Custer
highlighted both his impetuousness as a
commander and his role in controversial
incidents such as the Battle of the Washita
in November 1868. What is generally lesser
known is that Custer was court-martialed
in 1867, but after less than a year’s sus-
pension, he was restored to his command
by Major General (MG) Philip Sheridan.
Custer’s court-martial and light punishment
raise several “what if” scenarios, both for
the Native Americans he fought against and
the men of the 7th Cavalry Regiment who
ultimately perished under his command.

George A. Custer was born on 5
December 1839 in New Rumley, Ohio, a
hamlet lying approximately sixty miles due
west of Pittsburgh, Pennsylvania.” He spent
much of his boyhood in Monroe, Michigan,
before entering the United States Military
Academy from Ohio in 1857.> While at
West Point, Custer came close to expulsion
each year due to a high number of demerits.
He graduated last in his class in June 1861.*

While awaiting orders, Custer served
as the officer of the day on 29 June 1861,
when he failed to stop a fight between
cadets.” In his first run-in with the military
justice system, a court-martial found him
guilty of neglect of duty and “conduct to the
prejudice of good order and military disci-
pline.” Fortunately for Custer, with a war
looming and the testimony of his superior
officer, Lieutenant (LT) William B. Hazen,
to his general good conduct, his punish-
ment was only an official reprimand.” After
the intercession of his congressman, Custer
found himself carrying dispatches for Com-
manding General of the Army Lieutenant
General (LTG) Winfield Scott, on the eve
of the battle of First Manassas.®

While his early life and West Point
years may have been inauspicious, Custer
thrived in combat. He first demonstrated a
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Then-LTC George Armstrong Custer with his wife,
Elizabeth (Libbie). (Source: Library of Congress)

penchant for bold action during the Union’s
spring 1862 Peninsula Campaign. His
combat exploits gained him notoriety, and
he was soon promoted to General George
McClellan’s staff.” By the summer of 1863,
Custer was breveted (temporarily promoted)
to brigadier general and took command of

a cavalry brigade.' In his first action as a
brigade commander on 3 July 1863, at the
Battle of Gettysburg, he led his outnumbered
men in a charge that repulsed Confederate
Major General J.E.B. Stuart’s cavalry on the
Union eastern flank.!" Custer would again
clash with Stuart at the Battle of Yellow
Tavern in May 1864, with Soldiers under his
command killing the Confederate general in
the encounter.'? He later played a key role in
the Shenandoah Valley Campaign of 1864
and the Appomattox Campaign of 1865."
While serving in these closing campaigns

of the war, Custer gained the admiration of
his commander, MG Philip Sheridan. In a
show of appreciation, Sheridan purchased
the parlor table upon which General Robert
E. Lee and LTG Ulysses S. Grant signed the
surrender agreement of the Army of North-
ern Virginia and presented it to Custer as

a gift to his wife, Libbie."* According to Sher-
idan’s note accompanying the table, “There
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is scarcely an individual in our service who
has contributed more to bring about this
desirable result than your gallant husband.

Custer stayed in the Army after the war,
eventually finding himself in the Great Plains
in 1866 when he was promoted to lieutenant
colonel and assigned to the newly formed
7th U.S. Cavalry Regiment.'* Beginning in
the spring of 1867, Custer took part in an
expedition against the Native Americans of
the Central Plains."” Led by MG Winfield
Scott Hancock, the campaign’s objective was
to clear a corridor between the Platte and
Arkansas rivers to construct what would be-
come the Kansas Pacific Railway and white
settlement along its route.'®

“Hancock’s War” marked Custer’s first
experience with Native American warfare.
‘While he attempted to pursue and bring
to battle elements marked as hostile by the
Army, Custer was consistently eluded by his
enemies. In early summer, LTG William
T. Sherman, commander of the Military
Division of the Missouri, ordered Custer to
search for hostiles in a vast area in western
Kansas and the territories of Nebraska and
Colorado."” Departing Fort Hays, Kansas,
on 1 June with 300 men from six troops
of his regiment, Custer traveled north to
the Platte, then received instructions from
Sherman to move south to the forks of the
Republican River.?” From the Republican
River, Custer was to scout to the northwest
and eventually arrive at Fort Sedgwick,
seventy-five miles distant, or further west
along the Union Pacific Railroad.? In late
June, he began to make a series of decisions
that would lead to his court-martial.”?

George and Libbie Custer were an
intensely devoted couple, with Libbie accom-
panying her husband as much as possible
during his military career. Custer’s corre-
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spondence during the 1867 campaign reveals
his growing concern for Libbie’s safety.
Several frontier posts were attacked that
summer, and word reached Custer’s com-
mand in late June of a cholera outbreak on
the frontier. On 22 June 1867, he wrote to
her that “I never was so anxious in my life.
After arriving at the forks of the Republican
River, Custer seems to have begun to make
operational decisions based on his desire to
see his wife and ensure her health and safety.
At the same time, the grueling campaign

”3

revealed chronic issues of discipline, morale,

and mental health within the frontier army
of the post-Civil War years.*

While the volunteer armies of the Civil
War were highly motivated and predomi-
nantly native-born, representing all walks
of life, the Regular Army of the American
Indian Wars was composed primarily of
unskilled laborers, approximately half of
whom were foreign-born.?* Unit cohesion
was difficult to achieve when operating in
small, far-flung detachments on the fron-
tier. Chronic problems with the quality of
rations, low pay, grueling duty on isolated
posts, and the ability to disappear into the
mobile masses of westering settlers contrib-
uted to an astounding desertion rate within
the Army—as high as 32.6 percent in 1871.%
Custer’s own regiment had 512 desertions
between October 1866 and September
1867.%” Alcohol abuse was common among
both Soldiers and officers. On the march to
the Platte in June, Major (MA]) Wickliffe
Cooper committed suicide with his service
pistol while drunk.?® Custer would struggle
mightily to maintain morale and discipline
within his formation during the campaign.

Before departing for the Republican
River, Custer sent a letter to Libbie telling
her to proceed west from Fort Hays to Fort
Wallace, along the headwaters of the Smoky
Hill River. With his command at the forks of
the Republican River, he decided to resupply
from Fort Wallace, approximately an equal
distance southwest as Fort Sedgwick was
to the northwest.”” He sent a detail to Fort
Sedgwick carrying dispatches to explain his
need for supplies from Fort Wallace and
sent his wagons and a guard detail south to
Fort Wallace, with additional instructions to
bring Libbie back with the supply train if she
was located at the fort.*

Meanwhile, reports of Native Amer-
ican raids along the Smoky Hill River to
the south prompted LTG Sherman to send
instructions to Fort Sedgwick (Colorado) for
Custer to proceed to Fort Wallace (Kansas)
rather than remaining further north.*' With
Custer’s detail to Fort Sedgwick already hav-
ing departed to rejoin him at the Republican
River, the post commander dispatched LT
Lyman Kidder with a squad of troopers to
carry these new orders to Custer.*

The wagon train returning from Fort
Wallace came under attack on 26 June
1867, but it was able to proceed on and
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rejoin Custer.” Libbie had not been at the
fort.** In accordance with LTG Sherman’s
original orders, the 7th Cavalry proceeded
to a point northwest of Fort Sedgwick,
where Custer belatedly learned of LT Kid-
der’s mission and received Sherman’s new
orders to move south to Fort Wallace.*
Fearing for Kidder’s safety, Custer then
doubled back to the southeast in a forced
march to locate Kidder and reach Fort
Wallace. Approximately thirty-five men de-
serted early on the morning of 7 July before
the countermarch began, but there was no
time to attempt to recover them.*

After covering fifteen miles by noon,
the command stopped for a short rest in
the searing heat. At this point, the regiment
was verging on mutiny, having been on
campaign with poor rations and hardly a
break for more than a month.” In broad
daylight, thirteen men deserted the camp.
Custer dispatched a party in pursuit with
orders to use lethal force.*® Seven on
horseback escaped, but the six on foot were
ridden down. When one of the deserters
raised a carbine, a lightweight rifle with
a shorter barrel, to fire on MAJ Joel H.
Elliott, the pursuers opened fire. Three
deserters were shot, with one mortally
wounded. The remainder surrendered.
Upon their return to camp, Custer loudly
instructed his surgeon not to treat the
wounded men but privately told him to
attend to the casualties.’” Aware that many
in the command had planned to desert that
evening, the officers of the 7th Cavalry
stood guard that night.* According to
Custer, “The effect was all that could be
desired. There was not another desertion as
long as I remained with the command.™"

‘While continuing en route to Fort
Wallace, Custer’s men discovered the
mutilated remains of LT Kidder and his
detail, massacred by Native Americans on 1
or 2 July 1867.* On 13 July, the 7th Cavalry
finally reached Fort Wallace after covering
705 miles in six weeks of campaigning.* Lib-
bie was still not there, and Custer received
no news of her. While Libbie had been
foremost in Custer’s mind since departing
Fort Hays, his concerns over her perhaps
now began to impact his judgment.*

Custer placed MA]J Elliott in command
at Fort Wallace, instructed his company
commanders to select a detail and equip it

with the best horses in the command, and
departed on the evening of 15 July 1867
with three officers and seventy-two men
bound for Fort Hays.* In the estimation of
historian Jeffrey D. Wert, Custer’s desire to
be with Libbie was his overriding concern:
“No other explanation of his risking the
lives of men in a dangerous ride from
Wallace seems credible.”¢ Custer pushed
the men relentlessly to the east.

Along the way to Fort Hays, on 16 July
1867, another trooper attempted to desert.*
Custer sent Sergeant James Connelly and a
detail after the man.*® After capturing the
deserter, the small group was ambushed
by Native Americans while attempting
to rejoin the main body. One Soldier was
killed and another wounded; both were
left behind by the Soldiers as they fled
their attackers.” The sergeant reported the
attack to Custer, who was determined to
keep pushing onward despite his subor-
dinates’ pleas to try and locate their fallen
comrades.*® An infantry detail would later
recover the dead Soldier’s body as well as
his wounded companion.*!

Custer covered the 150 miles to Fort
Hays in sixty hours, arriving in the middle
of the night. He left most of the men at the
frontier post to rest, then departed for Fort
Harker with his brother, Tom, and three
other men in two ambulances. Along the
way, Custer encountered a supply train car-
rying dispatches instructing him to remain at
Fort Wallace, but he interpreted a postscript
in the correspondence to indicate that some
other orders that he had failed to receive
had also been sent. Custer continued to Fort
Harker, awakened his immediate superior,
district commander Colonel (COL) Andrew
J. Smith, at 2:30 a.m., and gave him an update
on his operations. After sending telegrams
informing higher headquarters of the death
of LT Kidder and his party, Custer boarded a
train to Fort Riley. He and Libbie were finally
reunited on the morning of 19 July 1867.%

The same morning, a now fully
awakened COL Smith ordered Custer
via telegram to return to his command.*
Due to a train delay, Custer and Libbie
returned to Fort Harker on 21 July, where
he was immediately arrested for leaving his
command without authority. On 27 August,
orders for a court-martial came from Army
Headquarters in Washington.*
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Army Headquarters charged Custer
with absence without leave (AWOL) and
conduct to the prejudice of good order and
discipline, with specifications relating to his
alleged damage to Government horses for
the purposes of private business, the im-
proper use of Army ambulances, and failure
to properly respond to the Native American
attack on 16 July 1867.%° An additional
charge of conduct prejudicial to good order
and discipline was filed by Captain (CPT)
Robert West, an officer with a fondness for
alcohol and a strong dislike for Custer.>
The specifications for this charge accused
Custer of ordering the killing of deserters
without trial and preventing the wounded
deserters from receiving medical aid,
resulting in the death of one of the three
wounded.” The court-martial convened
on 15 September 1867, and Custer pled not
guilty to all charges and specifications.”® An
old friend from West Point, CPT Charles
C. Parsons, 4th U.S. Artillery, served as
Custer’s legal counsel.”

During the trial, Custer argued that he
had received verbal orders giving him wide
latitude regarding his chosen routes and
that his journey to Fort Hays and then to
Fort Harker had been spurred by overriding
guidance to confer with MG Hancock.*
Without reliable postal service or telegraph
lines, Custer argued, he could only meet
with Hancock in person, necessitating
his journey east.®’ Custer claimed that the
orders he had intercepted en route to Fort
Harker had to be interpreted as incomplete,
necessitating his continued journey east.*
As to his further movement to Fort Riley to
see Libbie, he argued that COL Smith had
verbally authorized it.®*

Custer also disputed the contention
that he had over marched the horses in
his command, demonstrated that the use
of ambulances as a mode of travel was
common practice for officers in his district,
and argued that his response to the Na-
tive American attack of 16 July 1867 was
appropriate given the circumstances.®
He explained that he had believed both
Soldiers left behind to have been killed and
understood that an infantry patrol would
be sent to recover them, only later learning
that one man had been left wounded.®® He
also argued that the odds of overtaking
an enemy party after an attack occurring
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several miles away were impossibly low and
that he could not be charged simultaneously
with failing to act against hostile Native
Americans and with overworking his
horses.® Finally, Custer responded that he
had issued an order to kill the deserters to
overawe the men in his command, many of
whom he suspected of plotting to desert en
masse, rather than as a literal command to
the pursuers.”’ Custer introduced evidence
showing that his superior, MG Hancock,
had issued orders demanding the killing or
capture of deserters within his district.*®

He also claimed that he had not prevented
proper medical treatment of the wounded.*’

The substance of Custer’s defense was
that while he had perhaps been technically
guilty of violating Army regulations in
some cases, the circumstances he faced
demanded extralegal solutions that were
within the purview of a commander in the
field.” COL Smith’s recollection was un-
clear as to what he had authorized Custer to
do upon his arrival to Fort Harker, but he
admitted that he “made no objections to his
going” to Fort Riley.”" On the other hand,
Custer’s own brother, Tom, a lieutenant
in the 7th Cavalry, offered testimony that
hurt his brother’s contention that he had
not literally meant for the deserters to be
killed.”> From a historian’s perspective,
much of Custer’s defense seems valid. Still,
his movements to Forts Hays, Harker, and
Riley seem to have used vague and contra-
dictory orders to his own benefit so that he
could visit Libbie and allay his concerns for
her. On 11 October 1867, the court found
Custer guilty of the first charge (AWOL)
and the additional charge for unlawful kill-
ing of the deserters, ruling that he should be
suspended for one year without pay.”

The Custers were dismissive of the
trial’s results, with Libbie writing that it
was “nothing but a plan of persecution
for Autie” (Custer’s nickname).”* The
latter charge seems unlikely given Custer’s
influence with the senior leadership of the
Army and friendship with Secretary of
War Edwin Stanton. For his part, when
approving the findings of the court-martial,
then-General of the Army Ulysses S. Grant
said: “The reviewing officer, in examining
the testimony in the case, is convinced
that the Court, in awarding so lenient a
sentence for the offences of which the
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accused is found guilty, must have taken
into consideration his previous services.
LTG Sherman commented that “the levity
of the sentence, considering the nature of
the offenses of Brvt. Major General Custer
if found guilty, is to be remarked on.”¢

Unfortunately for Custer, the trial’s
aftermath did not allow the case to quietly
disappear from the news. Newspapers
offered differing opinions on the justness of
the trial and its outcome, and a letter from
Custer defending himself and criticizing the
conduct and composition of the court-mar-
tial appeared in an Ohio newspaper on
28 December 1867.” Custer also went
on the offensive and filed charges against
CPT West for drunkenness on duty.”® In a
divisive trial, CPT West was found guilty
and suspended from rank and pay for two
months.”” At West’s urging, a local court in
turn filed murder charges against Custer for
the death of the deserter, but the case was
ultimately dismissed.®

MG Sheridan, ever supportive of his
protégé, allowed the Custers to live in his
quarters at Fort Riley during the winter of
1868 while he was on leave.’! As early as
April 1868, he attempted to bring Custer
back to duty, a request likely denied by
Grant due to Custer’s public letter crit-
icizing the court-martial. Finally, with
a frontier war reignited on the Central
Plains in the summer of 1868, Sheridan
determined that he needed an aggressive
commander to lead the effort.” With LTG
Sherman’s blessing, on 25 September 1868,
MG Sheridan sent orders for Custer to
report to his command, cutting short his
suspension by two months.®

On 27 November 1868, Custer led
the 7th Cavalry in an attack on a large
Cheyenne encampment at the Washita
River (Texas and Oklahoma).* Reports
of Native American casualties varied, but
Custer claimed to have killed 103 Cheyenne
fighters and taken fifty-three captives.*> An
influential Cheyenne advocate for peace,
Black Kettle, was killed while trying to flee
Custer’s troopers.® Whether purposeful or
inadvertent, nearly all sources agree that
women and children perished in the attack,
causing some to accuse Custer of perpetrat-
ing a massacre.”’

Presaging later events, after divid-
ing his forces and launching an initially
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successful surprise attack, Custer’s com-
mand came under a severe counterattack
from several hundred Cheyenne as well as
Arapaho and Kiowa warriors encamped
nearby and had to conduct a fighting
withdrawal.®® MA] Elliott and twenty men
were cut off and killed during the fight-
ing.*” Nonetheless, Custer considered the
Washita River battle to be a great success.”

Custer later took part in Army expe-
ditions to Yellowstone in 1873 and led an
expedition in the Black Hills in 1874.”' The
latter action ultimately ignited the conflict
known as the Great Sioux War of 1876.7
Besides the few skirmishes he had partici-
pated in during 1867 and 1873, the Washita
River battle was Custer’s primary combat
experience versus Plains warriors before
the Little Bighorn Campaign.”® On 25 June
1876, as part of a large pincer movement
against the Sioux and allied tribes on the
Northern Plains, Custer impetuously
attacked a massive Native American
encampment on the Little Bighorn River
in what is now eastern Montana.” Having
divided his force into four elements before
attacking the village from two directions,
Custer and his contingent of more than
200 men were cut off, routed, and anni-
hilated by Sioux, Arapaho, and Cheyenne
warriors.”” The remaining troops of the 7th
Cavalry were besieged and suffered heavy
casualties until the approach of reinforce-
ments.”

The outcome of George Custer’s
court-martial lends itself to some intrigu-
ing counterfactuals. What if he had been
removed from command or dismissed
from the Army in 1867? A comparison to
other court-martial cases in the nineteenth
century reveals that some officers of high
standing suffered stricter punishments for
arguably lesser offenses. For instance, MG
John C. Frémont, a popular hero in antebel-
lum America known as the “Pathfinder of
the West,” was court-martialed in 1848
for failing to recognize the authority of a
superior officer in California during the
Mexican-American War.” For what was
essentially a disagreement over seniority,
Frémont was convicted of mutiny, disobe-
dience of orders, and insubordination.’®
While President Polk exercised his power
of clemency, Frémont was incensed and
resigned from the Army.” During the Civil
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Depiction of Custer's death, created by Henry Steinegger. (Source: Library of Congress)

War, Brevet MG Joseph Warren Revere,
grandson of Paul Revere, was court-mar-
tialed and dismissed from the Service for
allegedly marching his brigade away from
the scene of the fighting at the Battle of
Chancellorsville. Although President Lin-
coln reinstated Revere, the convicted officer
also chose to resign.'®

Custer was arguably on another level
of popularity and influence in compari-
son to Frémont or Revere, perhaps most
crucially within the Army and Federal
Government itself. Like his benefactors
Sherman and Sheridan, Custer experi-
enced a meteoric rise during the Civil
War, and he had the trust of many senior
leaders. Custer deflected responsibility for
the events leading to the court-martial,
referring to it obliquely in his memoirs of
his frontier service as “certain personal and

official events,” and he and Libbie clearly
believed that his conviction was unjust.'”!
Despite their objections to the court-martial
in both public and private, Libbie informed
a friend at the time of the trial that Custer
had understood the likely consequences
of his actions and risked a court-martial
anyway, perhaps with the belief that his
status in the Army would protect him from
punishment.'®

Would the disaster at the Little Bighorn
have been avoided with someone else in
command? Most historians consider Custer’s
military career to have been marked by a
combination of skill, a degree of rashness
in combat, and a desire for personal glory.
In the words of one historian, “Custer’s
military philosophy, eminently successful
on scores of fields, was to pitch in against
any odds and then extricate himself and
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his command later if the going got too
rough.”® At the same time, a fellow Civil
War cavalryman vouched for his prudence,
remarking that “He knew the whole art of
war.” Whichever of Custer’s character-
istics as a commander predominated, until
1876, Custer had won fame for himself with
repeated battlefield successes. Unfortunately
for the men who rode with him, Custer’s
characteristic failure to take heed of the
enemy situation, perhaps spurred on by arro-
gance from repeated successes and a burning
desire for glory, meant that the young
general’s luck eventually ran out on the fields
overlooking the Little Bighorn River.

While it is difficult to parse the
evidence at a space of 156 years, in ret-
rospect, Custer’s court-martial offers
two lessons to Army officers of the 21st
century. The first is the importance of
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disciplining subordinates appropriately,
perhaps especially those who have achieved
“rock star” status within an organization.
Although he was convicted, Custer seems
to have benefited from command influence
and favoritism in his sentencing, arguably
to the detriment of his men in later years.
The second lesson is the danger of unbri-
dled ambition and egocentrism in a military
professional. Custer probably behaved the
way he did because he believed he could
get away with it. Army leaders must guard
against these behaviors, both in themselves
and in subordinates, lest future lives be

lost to leaders who become detached from
the fundamental requirements of military
leadership. Custer’s court-martial can,
therefore, be seen as a cautionary tale about
military justice, leadership, and the poten-
tially deadly consequences of the failure to
properly discipline popular leaders. TAL

Dr. Roland is the Regimental Historian,
Archivist, and Professor of Legal History and
Leadership at The Judge Advocate General’s
Legal Center and School in Charlottesville,
Virginia.
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AROUND THE CORPS,

Former SFC Chris Masuda, senior paralegal
noncomissioned officer, U.S. European Command,
stands with COL Joseph Mackey, Director, The
Judge Advocate General's Legal Center, after
graduating with Honors from Officer Candidate
School (OCS) at Fort Moore, GA, and earning his
commission as a second lieutenant. COL Mackey
was the guest speaker at the OCS graduation
and promoted 2LT Masuda into the Army Officer
Corps. (Source: JAGCNet)
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Practice Noles

An Overview of the Deductive Changes
Process and Areas of Potential Challenge

By Ms. Valerie Mullaley

Government contracts typically contain a changes clause that
permits the contracting officer to make unilateral changes
to certain aspects of the contract, provided those changes are
within the “general scope” of the contract.! When such changes
decrease the cost or time to perform part of the work under

the contract, the contracting officer must make an equitable
adjustment to the contract price and/or performance period to
reflect the reduction.? These “deductive changes” have proven
more difficult to classify and quantify than their additive changes
counterpart, requiring careful analysis by contracting officers
and their legal advisors.?
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As with changes that add work, disputes may arise when
contracting officers initiate unilateral changes that decrease work.
The performing contractor may challenge the contracting officer’s
classification of the reduced work as a deductive change rather than
a partial termination for convenience, challenge the Government’s
entitlement to a price reduction, or challenge the contracting offi-
cer’s determination of the amount of the price reduction. Potential
offerors may challenge the deductive change as a material contract
change that requires competition. If challenged, the Government
bears the burden of proof.* To ensure a defensible determination,
contracting officers must understand the process and areas of
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potential challenge when using the changes
clause to unilaterally decrease work under
the contract.

1. The Deductive Change

Must Be Within the General

Scope of the Contract

Before proceeding with any change under
the changes clause, additive or deductive, the
contracting officer must establish that the
change falls within the “general scope” of the
contract.” There are two potential challenges
here: (i) the performing contractor may
allege that the deductive change is a cardinal
change outside the purview of the changes
clause, or (ii) the contractor’s competitor
may protest the modification as outside the
scope of the original competition.®

Although the performing contractor
generally would not challenge a deductive
change as outside the general scope of the
contract,’” contracting officers must be cog-
nizant of the possibility. Cardinal changes
occur “when the Government effects an
alteration in the [contract] work so drastic
that it effectively requires the contractor
to perform duties materially different
from those originally bargained for’ by the
parties.” A cardinal change constitutes
a breach of contract’ and opens a host of
separate issues for consideration.

An allegedly improper deductive change
may also give rise to a protest by the per-
forming contractor’s competitor for falling
outside the general scope of the contract. In
Poly-Pacific Technologies, Inc., the Government
Accountability Office (GAO) sustained a
protest that alleged a modification reducing
the scope of work was improper where it
affected the field of competition.”” The GAO
found that the U.S. Air Force improperly
relaxed a requirement by suspending the
contractor’s obligation to recycle acrylic
plastic media once it became unusable." Al-
though the protester did not compete under
the original solicitation, it asserted that the
deductive change materially altered the
contract such that it constituted an improper
sole-source award for which the protester
was currently able to perform.'

The GAO agreed, finding that the
solicitation required offerors to provide
technical solutions and pricing for leasing
the plastic media and disposing and recy-
cling the spent blast material and that the

agency had materially changed the contract
by relaxing the recycling requirement.” The
GAO looked at factors such as the “magni-
tude of the change in relation to the overall
effort, including the extent of any changes
in the type of work, performance period,
and costs between the modification and the
underlying contract” to determine whether
there was “a material difference” between
the original contract and the modified
contract." The GAO further considered
whether relaxing the recycling require-
ment was reasonably anticipated under the
solicitation and whether a modification that
removed the recycling requirement “materi-
ally changed the field of competition.”"
Ultimately, the GAO determined that
removing the recycling requirement created
an improper sole-source award where
another contractor could now perform the
reduced work.'® Even though the agency
still required the plastic media and removal
of spent blast media, that did not give the
agency “unlimited latitude to modify the
way in which it contracts to meet those
requirements” where the change resulted in
work materially different than that antici-
pated in the solicitation."”

Although the decision has garnered
some criticism, with some contending that
deductive changes are not proper protest
issues,'® the case remains GAO precedent."”
Contracting officers must consider how
the deductive change affects competition
before relying on the changes clause as a
mechanism to decrease work and reduce
associated costs.

2. The Deductive Change Must

Fall Within a “Designated

Area” of a Changes Clause

After determining that the deductive change
falls within the general scope of the con-
tract, the contracting officer must ensure
the change fits within a “designated area”
permitted under the applicable changes
clause incorporated into the contract.”” The
various changes clauses identify the types
of changes authorized for certain contract
types and procurements. For example, in a
fixed-price, supply contract, the contracting
officer may only invoke the changes clause
to make changes to: “(1) Drawings, designs,
or specifications when the supplies to be
furnished are to be specially manufactured
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for the Government in accordance with

the drawings, designs, or specifications; (2)
Method of shipment or packing; (3) Place of
delivery.””! The contracting officer could not,
then, use the changes clause in a fixed-price,
supply contract to unilaterally decrease the
quantity of supplies.”

Where a change causes a decrease that
falls outside the authorized “designated
areas” of the applicable changes clause in
the contract, the contracting officer cannot
rely on the changes clause as authority
to unilaterally deduct work from the
contract and must instead consider other
authority, such as a partial termination
for convenience, or enter into a bilateral
modification. Because contracting officers
are generally well versed on the limitations
of the changes clause and only use this
authority when the change falls within a
permissive designated area, this issue holds
little risk of challenge.

3. The Deductive Change
Must Be Either a Specification
Change or a Minor Change
To rely on the changes clause as authority
for a unilateral decrease to the contract,
the Government must show, in addition
to proving the deductive change is within
the general scope of the contract and fits
within a designated area of the applicable
changes clause, that the decrease is either a
specification change or a minor change to
the contract. This determination influences
whether the decreased work should be
classified as a partial termination for conve-
nience instead of a deductive change.

No hardline rule governs whether
to classify the work reduction as a partial
termination for convenience or as a de-
ductive change,* as each determination is
fact-specific.”® The determination of the
proper clause “does not depend on which
clause provides the greatest benefit to the
Contractor;” instead, “the choice of clause is
determined by the extent of the work being
deleted.” The Corps of Engineers Board of
Contract Appeals identified two objective
tests to determine the appropriate classifi-
cation of these work decreases.?” The first
test examines the identifiability of removed
work.” With regard to supplies, when the
Government reduces the number of units
to be delivered or eliminates particular line
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items or “other identifiable, segregable items
of work,” the contracting officer should rely
on the termination for convenience clause.”
Specifications changes, however, usually fall
within the authority of the changes clause.

The second test examines whether the
decreased work is a major or minor change
in relation to the entirety of the contract.*
Decreases of 20 percent or more of the
work have generally been treated as a major
change, for which a partial termination for
convenience in lieu of a deductive change
order is appropriate.*? Decreases of less than
10 percent usually constitute a minor change
for which a deductive change is appropriate.*
Contracting officers should be wary, how-
ever, of relying on percentages in making
these determinations and consider the totality
of the circumstances in deciding whether to
classify the change as major or minor.*

If the contracting officer cannot
demonstrate that the decreased work is
a specification change or a minor change
relative to the entire scope of the contract,
the reviewing board or court may determine
that the change should have instead been
treated as a partial termination for conve-
nience.” Although the reviewing body will
give deference to the contracting officer’s
classification,* the performing contractor
may challenge the contracting officer’s

34

classification as a deductive change rather
than a partial termination for convenience
when its contract is not profitable.” On a
loss contract, a partial termination for con-
venience benefits the contractor because “the
contractor is entitled to reasonable profit

on the work performed even if that rate of
profit is lower than that actually earned or
bid on the project.™® Contracting officers
should expect challenges under these circum-
stances and should, therefore, walk through
the analysis and prepare contemporaneous
documentation to support the classification.

4. The Contractor Must Have
Recognized Cost Savings

from a Deductive Change for

the Government to Reduce

the Contract Price

Once the contracting officer has determined
that the deductive change fits within the
general scope of the contract, fits within a
designated area of the applicable changes
clause, and constitutes a specification
change or a minor change, the contracting
officer must next determine whether the
contractor recognized a cost savings. If the
contractor did not realize some cost savings,
the contracting officer cannot pursue a
downward equitable adjustment.

Because the “purpose of an equitable
adjustment is to . . . make [the contractor]
whole, whether the change is an additive
or deductive one,”* price adjustments are
typically measured by the “cost impact of
the contractor.”® Thus, the contracting
officer should review downward adjust-
ments from the contractor’s perspective.
Contractors may challenge the contracting
officer’s determination, arguing that it did
not realize any cost savings and that the
Government, therefore, cannot reduce the
contract price.*! If the contractor does not
realize some cost savings from the change,
the Government is not entitled to a price
reduction under the changes clause.*

5. The Contracting Officer

Must Select the Proper

Calculation Method

Once properly categorized as a deductive
change for which the contractor recognized
some cost savings, the contracting officer
faces an additional hurdle with quantifying
the reduction. This determination is ripe

for challenges based on the competing in-
terests of the Government recouping costs
associated with unperformed work and the
contractor retaining the contract price.

Ultimately, the adjustment must be eq-
uitable, making the contractor whole.” The
price reduction “should not increase the
plaintiffs’ loss nor decrease it at the expense
of the Government.”* The Defense Acqui-
sition University Pricing Guide iterates this
point, stating the “contractor should not
be left in a better or worse cost or profit
position on the unchanged work after the
change than it was before the change.”

To calculate the equitable downward
adjustment in contract price, the contract-
ing officer should ordinarily rely on the
“would have cost” method.* This method
utilizes the contractor’s current estimate
rather than the price provided in the con-
tractor’s original proposal.” The contract
price is reduced by “the reasonable cost of
performing the deleted work” based on that
current estimate.*® Determining reasonable
costs involves “both an objective element in
terms of what it would have cost a prudent
businessman in a similar overall compet-
itive situation and a subjective element as
to what it would have cost the particular
contractor involved.”*

Although the “would have cost”
method generally applies to deductive
changes, one exception to this method
occurs when the Government completely
deletes severable work.” In these situations,
the entire price of the severable work in the
contract, rather than the estimate of what it
would have cost the contractor to perform
the work, should be used to determine the
downward adjustment.”!

Conclusion

Deductive changes can quickly turn into
complex contract actions. To ensure an
equitable and defensible determination,
contracting officers should carefully
consider the various issues posed by char-
acterizing a decrease in work as a deductive
change. As a threshold issue, the contract-
ing officer should make an affirmative
determination that the change fits within
the general scope of the contract and within
a designated area of the applicable changes
clause in the contract. Then, the contracting
officer can address the more complicated
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issues of characterizing proper decreased
work and determining the quantum of the
price reduction—always with an eye on
making the contractor whole as a result
of the Government-directed, unilateral
deductive change. TAL

Ms. Mullaley is an Attorney-Advisor (Contracts)
at US. Army Space and Missile Defense
Command at Redstone Arsenal, Alabama.
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U.S. Army and Philippine Army soldiers conduct a targeting working group decision board during the Joint Pacific Multinational Readiness Center exercise on 7 June
2024. (Credit: SGT Samantha Aguridakis)

Practice Notes

Applying Vague Law to Violence
How the Joint Force Can Master Proportionality
Before a High-Intensity War

By Major John C. Tramazzo

Introduction: There Are Mixed Messages to operate in a manner that is more protective of civilians than is
About Mitigating Civilian Harm required by the law of armed conflict (LOAC).? In particular, the
U.S. military forces deserve clear guidance on their leaders’ toler- DoD’s August 2022 Civilian Harm Mitigation and Response Action
ance for collateral damage. Unfortunately, there appear to be mixed =~ Plan (CHMR-AP) reinforces several misconceptions as to what the
messages about proportionality as the Department of Defense law of proportionality requires.?

(DoD) simultaneously applies lessons learned in Afghanistan and In the training environment, many commanders and staffs
contemplates armed conflict with a peer or near-peer adversary. reflexively refrain from taking actions that may be lawful in the

On one hand, senior military officers are stressing the importance large-scale combat operations (LSCO) context.* As then-Major

of increased offensive capabilities, “rings of fire,” and “unrepentant ~ Jason Young described for the Lieber Institute for Law & Land
lethality.” On the other, Pentagon leaders expect the joint force ‘Warfare while assigned to the Joint Multinational Readiness
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Center in Hohenfels, Germany, many
commanders and staff officers are unwilling
to employ large-caliber or unobserved fires
to destroy a high-value enemy asset in the
vicinity of a civilian object or in an urban
area.” His observations reflect a growing
concern that the joint force lacks a funda-
mental understanding of how LOAC should
apply in a high-intensity war.

This article provides further ob-
servations regarding the confusion that
sometimes exists when warfighters apply
the law to the operational function of
fires. It zeroes in on the proportionality
rule and the inherent dilemmas associ-
ated with applying it during LSCO. It
differentiates between how the law of
proportionality applied during the wars
in Iraq and Afghanistan and how it should
apply in a future war. Finally, it offers two
recommendations that geographic com-
batant commanders, Service component
commanders, theater special operations
commanders, and other likely target
engagement authorities can implement to
mitigate the risks associated with miscon-
ceptions about the law. It urges increased
engagement between general or flag
officers and their subordinates on the topic
of collateral damage, and it proposes the
issuance of theater-specific, scenario-based
tactical guides for use in training.

The Proportionality Rule Is
Well-Established in Law but
Vague and Difficult to Apply
Articles 51 and 57 of the 1977 Additional
Protocol (AP I) to the Geneva Conventions
require combatants to refrain from attacks
in which the expected loss of life or injury
to civilians, and damage to civilian objects
incidental to the attack, would be “excessive
in relation to the concrete and direct mil-
itary advantage anticipated.” In addition,
Article 57 of AP I requires combatants to
“take all feasible precautions” to minimize
the incidental loss of civilian life, injury to
civilians, and damage to civilian objects.’”
The United States has not ratified AP I
and, therefore, is not bound by it, but U.S.
officials acknowledge that both the general
proportionality rule and the obligation to
“take feasible precautions” reflect customary
international law.® For example, the DoD
accepts large portions of AP I as legitimate

statements of customary international law
and relies on these rules to train command-
ers and military lawyers.” Further, the DoD
Law of War Manual recognizes the duty

to “take feasible precautions to reduce the
risk of harm to the civilian population,”

but the United States considers the word
“feasible” to mean “practicable or practically
possible.”® The obligation does not require
everything that is capable of being done.

These highly elastic rules often
require subjective and imprecise deter-
minations, and they implicate profound,
competing moral obligations. As Professor
William Fenrick, the former legal advisor
to the International Criminal Tribunal
for the former Yugoslavia, observed,

“The main problem with the principle of
proportionality is not whether or not it
exists but what it means and how it is to be
applied.”" Proportionality does not neces-
sarily require a mathematical comparison,
nor does the rule demand a balancing

test, but the law prohibits attack when
“there is a significant imbalance between
the military advantage anticipated, on

the one hand, and the expected collateral
damage to civilians and civilian objects,

on the other.”" In essence, proportionality
acknowledges that unavoidable civilian
harm is sometimes legally justified.

The proportionality rule obligates
commanders to reconcile humanitarian
imperatives with military requirements.

As the late Israeli scholar Yoram Dinstein
explained, proportionality requires “pon-
dering dissimilar considerations—to wit,
civilian losses and military advantage—
[which] is not an exact science.””* The U.S.
military incorporates science and technol-
ogy (i.e., empirical data, probability, and
complex modeling) into doctrine and prac-
tice to mitigate civilian harm." But, lawful
targeting also requires substantial opera-
tional art (i.e., intuition, moral reasoning,
and experience).”® For instance, throughout
the U.S.-led campaign to destroy the Islamic
State in Iraq and Syria, operational com-
manders continuously balanced the military
advantages gained by killing various Islamic
State of Iraq and Syria (ISIS) leaders in
urban centers like Raqqa and Mosul with
more tenuous concerns about generating
propaganda fodder or creating more jihad-
ists than they eliminated.'
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The proportionality rule and the
requirement to take feasible precautions
are contextual. The application of the law
should differ from conflict to conflict and
even from engagement to engagement. In
Syria, the death of one ISIS member may
not justify damage to a single civilian object.
On the other hand, in an armed conflict
between the United States and a peer
adversary, the destruction of a high-value
unit or target (e.g., a Russian TOS-1 rocket
launcher or a Chinese DF-17 missile) could
justify high levels of collateral damage."” In
a high-intensity war, commanders and staff
officers will “need to intuitively know and
confidently apply the actual rules of war,
unhindered by the lingering hangover of
constrained [counterinsurgency rules of
engagement]” that the joint force is most
familiar with.'®

The Problem: The Joint Force

Is Primed for Restraint

Two decades of low-intensity conflict in
Afghanistan, Iraq, Syria, Somalia, Yemen,
and Libya generated an intellectual war-
fighting capability gap.'” Experts have
expressed concerns about “insufficient legal
expertise” within the joint force.? Most
commanders and staffs are accustomed to
“non-combatant casualty cutoff values” and
collateral estimates of zero, an indication
that senior leaders would not tolerate any
collateral damage resulting from offen-
sive strikes.?! In recent counterterrorism
operations, combatant commanders
accepted increased risk to their own forces
to prevent incidental harm to civilians.

For example, when special operations
forces targeted ISIS leader Abu Ibrahim
al-Hashimi al-Qurayshi in Syria in 2021,
U.S. Central Command (CENTCOM)
opted to launch a complex raid instead of a
precision airstrike into Qurayshi’s multi-
story dwelling.?? The raid was a success,
but it resulted in the loss of a highly capable
MH-60M Black Hawk helicopter in the
Syrian desert.”

The CENTCOM commander was not
wrong considering the context in which
he made decisions.** As Professors Michael
Schmitt and Sean Watts noted in 2015,
international law “imposes obligations and
requires precautions that can [sometimes]
expose combatants to tangibly greater
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The CDEM is excellent for deliberate, precision attacks like the USS Porter’s (pictured) Tomahawk strike on
Syrian military bases in 2017. However, the next war will likely be marked by fluid battlespaces and a shift
from deliberate to dynamic targeting. (Credit: SP3 Ford Williams)

danger.”” Operational advantages over
non-state actors like ISIS, including air su-
periority and exquisite intelligence, enabled
battlefield precautions, precision warfare,
and “zero tolerance” policies for civilian
harm. Further, no responsible commander
wants to kill civilians even though, under
some circumstances, the law permits it.

Civilian harm will be unavoidable in
a LSCO, a reality of armed conflict that
the DoD Law of War Manual recognizes.*
International law permits belligerents to
take innocent lives and destroy civilian
property to achieve military objectives.?”
But how, exactly, does one decide if or
when a particular military aim justifies the
taking of innocent lives??

History reveals how difficult it is to
apply the law of proportionality.”’ In 1999,
divergent views on collateral damage frus-
trated U.S. and allied efforts to quickly defeat
Slobodan Milosevi¢ in Kosovo. In describing
policymakers’ and partner nations’ conser-
vative interpretations of the law, the North
Atlantic Treaty Organization (NATO) Air
Commander, Lieutenant General Michael
Short, observed after the war that “concern
for collateral damage drove [NATO] to ex-
traordinary degree, and it will drive the next
generation of warriors even more so.” In
November 2001, disagreements over collat-
eral damage disrupted early targeting efforts
in Afghanistan. The Washington Post reported
on a dispute between operational command-
ers and the CENTCOM staff judge advocate
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who purportedly refused to permit certain
strikes against Taliban targets.* Conflicting
perspectives about proportionality required
General Tommy Franks to resolve disputes
and resulted in major delays and missed
opportunities.*

In a LSCO, U.S. commanders and staff
will not have the luxuries of time or secu-
rity to debate the law of targeting.*® Tactical
decision cycles will be more compressed
than previous conflicts.* Peer adversaries
will prioritize attacks on long-distance
communications systems and U.S. com-
mand posts.*® Wargames in the Indo-Pacific
repeatedly reveal that the United States
would lose “dozens of ships, hundreds of
aircraft, and thousands of [personnel]” in a
matter of days.*

Interviews and interactions with
officers currently attending intermediate
level education programs reveal the same
uncertainties that manifest during Combat
Training Center (CTC) rotations. For
example, during a series of unclassified
tabletop exercises and wargames at the U.S.
Naval War College, many participants from
all Services hesitated to strike high-value
enemy targets.” Some students opted for
inaction based on relatively dense operat-
ing environments and concerns over how
tactical decisions resulting in civilian harm
could reverberate at the strategic level.*®
Many officers are intuitively inclined to
exercise restraint and forego a thorough as-
sessment of whether the expected collateral

damage would be excessive in relation to
the military advantage anticipated.

A future war, regardless of whether it
occurs in Europe or Asia, will be defined
by lethality and density.* Considering how
much firepower the joint force’s operational
tasks would require and how congested
the likeliest areas of operations are with
civilians and civilian objects, tactical
commanders and senior leaders alike must
grapple with how to evaluate various
military advantages and collateral con-
cerns.”” As Captain Wayne Hughes wrote
in Fleet Tactics, “Nothing about battle can
be understood without grasping the impact
of its violence.”! Decision makers at all
echelons of the joint force need high quality
training repetitions with the proportional-
ity rule and meaningful feedback before an
international armed conflict erupts.

Some may argue that the Collateral
Damage Estimation Methodology (CDEM)*
is sufficient to govern future targeting
decisions. The CDEM is excellent for delib-
erate, precision attacks like the USS Porter’s
Tomahawk strike on Syrian military bases
in 2017.* New technology, like the Digital
Precision Strike Suite Collateral Estimation
algorithm and the Digital Imagery Exploita-
tion Engine tool, will improve deliberate
targeting.* However, the next war will likely
be marked by fluid battlespaces and a shift
from deliberate to dynamic targeting.” In the
absence of meaningful guidance from senior
leaders, some tactical commanders might kill
100 civilians to destroy a high-value enemy
target, “while another might . . . opt for a
lesser allowance of killing ten civilians.™¢
Still, many others may not attack at all and
will assume unnecessary risk to their own
forces. Neither the CDEM nor algorithmic
warfare tools can substitute genuine human
understanding of the laws applicable to
dynamic targeting.*

As the ongoing war in Ukraine makes
clear, a future conventional war will be
dynamic, destructive, and deadly for civil-
ians.”® In a war between the United States
and the People’s Republic of China (PRC) in
the Western Pacific, for example, the joint
force would presumably seek to destroy
enemy surface warships, missile sites, mer-
chant shipping, sea lines of communication,
choke points for energy and trade, sea- and
land-based logistics, and PRC resupply
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and sustainment capabilities.”” Degraded
communications, contested airspace, and
imperfect intelligence will challenge the
joint force and demand decentralized
decision-making in battle.** Emerging
stealth technology, Global Positioning
System (GPS) spoofing, and the presence
of maritime militia will further complicate
efforts to characterize the environment and
increase the likelihood of incidental harm.”!
Commanders and staffs must deliberately
prepare to apply proportionality to future
targeting dilemmas.

In a LSCO, on-scene commanders
will probably lack access to, or the time to
seek, legal advice and a higher headquarters’
approval to conduct offensive attacks.*?
Warfighters will need more than vague
legal principles, lengthy handbooks, and
generic rules of engagement (ROE) to nav-
igate future battlefield dilemmas. Tactical
commanders need meaningful guidance
from senior leaders on how to value
military advantages relative to expected
collateral concerns.*

The Remedies: Personal
Engagement and Scenario-Based
Tactical Targeting Guides

To alleviate confusion and promote future
compliance with the law, senior leaders
within the geographic combatant com-
mands, Service component commands,
theater special operations commands, and
other warfighting headquarters (e.g., corps,
divisions, multi-domain task forces, fleets,
carrier strike groups) can implement two
immediate measures. Senior leaders can
engage more frequently with operational
and tactical level commanders and staff
officers on the topic of collateral damage.
Also, senior commanders can issue scenar-
io-based tactical guides for use in training.

Operational Commanders Need
Mentorship on Proportionality

War with a peer competitor will be unlike
anything the modern U.S. military has
experienced, and winning will be an absolute
necessity.* Thus, senior leaders must culti-
vate an understanding of how the law applies
in high-intensity engagements through
focused education at all echelons. In target-
ing meetings, commanders’ roundtables,
professional development sessions, town

military advantage anticipated?

8 | Is the attack expected to cause incidental loss of civilian life, injury to civilians, damage to civilian
objects, or a combination thereof, which would be excessive in relation to the concrete and direct

If yes, DO NOT ATTACK If no, proceed to step 9.

Figure 1.°° Targeting checklists, like this one from the Newport Rules of Engagement Handbook, and generic
rules of engagement will not help warfighters apply the law of armed conflict intuitively.

halls, and after-action reviews in training
environments, senior commanders should
engage with their subordinates on potential
targeting dilemmas within their area of
operations. As Professor David Glazier, a
legal scholar who spent twenty-one years

as a surface warfare officer, noted in 2021,
“Troops . . . deserve the best possible guid-
ance on the internationally recognized rules
governing conflict . . . . Commanders at
all echelons must de-emphasize “legislative”
ROE and, instead, challenge subordinates to
consider realistic scenarios so that they may
internalize principles, not just memorize
external, written texts.”’

While LOAC provides a sufficient
framework to navigate targeting di-
lemmas,*® senior leaders must fill the
framework with their operational beliefs
and expectations. The commanding general
of U.S. European Command, Service
component commanders in Europe, Sixth
Fleet commander, and Special Operations
Command-Europe should address whether
the destruction of civilian (or uncharac-
terized) vehicles would be excessive in
relation to the destruction of a Russian tank
column with over-the-horizon missiles.

In the Indo-Pacific, senior commanders
ought to address whether the destruction
of a civilian community, airport, tourist
infrastructure, or wind turbine would be
excessive in relation to the destruction of a
land-based People’s Liberation Army (PLA)
missile site with over-the-horizon RGM-84
or UGM-84 Harpoon missiles.

These hypothetical dilemmas are not
unrealistic. Chinese cruise ships like The
Coconut Princess regularly ferry hundreds of
passengers from the port city of Sanya to
places like the tiny Woody Island to sun-
bathe, dive, and fish.*® An additional 1,500
civilians live on Woody Island® alongside
the PLA Navy’s “Unit 92155,” an air
defense brigade armed with HQ-9 surface-
to-air missiles featuring a 200-kilometer
range.®' Senior commanders should address
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whether it would be reasonable to bombard
Unit 92155 with naval fires or whether
precision missiles are required.

As the Newport Rules of Engagement
Handbook notes, “Scenario-based ROE train-
ing will ensure that ROE are understood and
applied properly by all units and members
of the [force].”? Some tactical units already
conduct scenario-based training exercises
supported by tactical aids developed by
command judge advocates.® Scenario-based
training events led by JAs are helpful, but
they typically reveal the JA’s opinions on
proportionality, not the senior commander’s
guidance and intent. As retired Brigadier
General Mark S. Martins once noted, “Un-
derstanding . . . LOAC is a matter of training,
not of lawyering.”* Personal engagements
between senior-level commanders and
warfighters will facilitate a deeper under-
standing of the law and its contextual nature.
The opportunity to regularly ask senior
leaders about collateral damage will stimulate
confidence in the practical application of
theater ROE, which do not, and should not,
delineate specific tactics.

Scenario-Based Tactical Guides
Will Enrich Training

Additionally, senior-level commanders
should develop scenario-based tactical guides
for the employment of force in LSCO. Sce-
nario-based tactical guides will operationalize
key legal principles for training purposes and
will promote intuitive application of the law
on future battlefields. In July 2009, General
Stanley McChrystal issued a tactical directive
in his capacity as the NATO commander

in Afghanistan.”® Subsequent commanders
updated the directive to account for changes
in the operating environment.® In those
directives, the commanders described specific
tactical expectations to illustrate broader
operating principles (e.g., prohibitions on
entering Afghan houses without Afghan
National Security Forces to promote the local
government’s legitimacy; a preference for
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Game board pieces representing ships are positioned during a wargame reenactment of the Battle of Jutland at U.S. Naval War College in Newport, Rhode Island.
(Credit: U.S. Naval War College)

foot patrols over mounted patrols to signal
humanity and care).”” Senior commanders
serving today should not wait for a future
war to clarify their expectations regarding the
conduct of kinetic strikes in Europe or Asia.
Forward-looking, scenario-based
tactical guides that specifically address LSCO
targeting dilemmas will stimulate necessary
debate, facilitate meaningful planning,
and establish a foundation for competent
judgment.®® Theater-specific, scenario-based
tactical guides should address issues relating
to the employment of unobserved fires in
urban terrain, the destruction infrastructure
(e.g., bridges, dams), subterranean threats,
and other targeting predicaments.* Digital
versions of tactical guides can hyperlink to
video footage from previous U.S. attacks in
urban areas, media coverage of airstrikes
against high-value terrorist targets in which
civilians were killed, and even news reports
about Russian missile attacks in Ukraine to
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provoke thinking and genuine understand-
ing within their organizations. In the same
way that Army Doctrine Publication 6-22,
Army Leadership and the Profession, links
leadership philosophies to historic applica-
tions of core principles,” senior commanders
can define the command’s collateral damage
expectations by endorsing past targeting
decisions and condemning others.

Even experts in the law of targeting
typically fail to reach “judgment consensus”
when faced with hypothetical targeting
dilemmas.”" Grappling with theater-specific
vignettes will increase the likelihood that
warfighters will incorporate the law and
commander’s intent in executing future
strikes. Warfighting commands can leverage
advances in modeling and simulation
technology to expose tactical commanders
to the proportionality dilemmas described in
the guide and to reinforce the commander’s
guidance on incidental harm.”

Tactical guides might even raise
completely fictional dilemmas so long as
warfighters would readily comprehend
the essential, underlying guidance. Senior
leaders can borrow from P.W. Singer and
August Cole’s concept of “useful fiction” to
pose plausible, hypothetical dilemmas.” By
expressing collateral damage expectations
through narrative and scenario-based tactical
guides, senior leaders can also bridge the gap
between generations. As Second Lieutenant
Allison Annick wrote for the U.S. Naval
Institute, “[TThe use of [fictional intelligence
or FICINT] in schoolhouses allows for
a broader assemblage of knowledge and
creativity in considering possible threats.””*

Conclusion: Senior Leaders Must
Create Shared Understanding
Generals and admirals “cannot prescribe the
appropriate use of force for every condition
that a complex battlefield will produce,”but
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senior commanders are obligated to manage
uncertainty and to create shared understand-
ing.” Joint targeting doctrine requires senior
commanders to “articulate risk tolerance
sufficiently to let on-scene commanders
understand . . . intent.””® There is currently

a lack of clarity at various echelons about
how much incidental harm to tolerate in a
high-intensity conflict.” Some believe that
restraint and legitimacy will not be decisive
factors in a LSCO.” Others argue that pre-
venting collateral damage is “one of the most
important military objectives in contem-
porary warfare,” regardless of the conflict’s
intensity.” Increased engagement on the
topic of collateral damage and scenario-based
tactical guides will alleviate confusion and
promote confidence in targeting.

In his 1884 short story, A Premature
Burial, Edgar Allen Poe wrote, “The
boundaries which divide Life from Death
are at best shadowy and vague. Who shall
say where the one ends, and where the
other begins?”® The law of proportionality
implicates these same shadowy and vague
boundaries. In the absence of meaningful
targeting guidance from senior leaders,
warfighters will continue to demonstrate the
dangerous symptoms of counterterrorism
and counterinsurgency hangover—reluc-
tance, hesitation, and uncertainty. Mastery
of the proportionality rule may not be
possible unless senior leaders establish logical
parameters. Warfighters certainly deserve
legal maneuver space, but senior command-
ers should articulate where that space begins

and ends. TAL

MA] Tramazzo is the Deputy Staff Judge Advocate
for the Office of the Staff Judge Advocate, 1st
Cavalry Division, at Fort Cavazos, Texas.
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Practice Notes

Massachusetts Appellate Tax Board
Rules that the SCRA Prohibits Local
Taxes on Leased Vehicles

By Mr. Matthew A. Morris

he Servicemembers’ Civil Relief Act' (SCRA) “postpones or
suspends certain civil obligations to enable Service members
to devote their full attention to duty and relieve stress on their
families.” This includes various financial safeguards for active-duty
Service members, including protections against default judgments
in civil cases, provisions to prevent foreclosures, and mechanisms to
reduce interest rates on pre-service loans.> The SCRA also provides

4h

that “[t]he personal property of a [Service member] or the spouse
of a [Service member] shall not be deemed to be located or present
in, or to have a situs for taxation in, the tax jurisdiction in which the
[Service member] is serving in compliance with military orders.”
Despite the broad reach of the SCRA, active-duty Service
members still need to rely on state and local governments to
recognize and honor the protections provided. Before the recent
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Massachusetts Appellate Tax Board (ATB)
case, LtCol Jonathan L. Riggs v. Board of
Assessors of the Town of Bedford (Riggs),® the
consensus among state and local govern-
ments in Massachusetts and nationwide
was that the SCRA’s protection against local
excise taxes applied only to vehicles owned
by an active-duty Service member or their
spouse and did not apply to leased vehicles.®
Lieutenant Colonel (LtCol) Jonathan L.
Riggs, an active-duty Marine officer, dis-
agreed with this interpretation and retained
us as his counsel to represent him pro bono
before the ATB in his dispute with the
Town of Bedford, Massachusetts.

The questions presented to the ATB
in Riggs were (1) whether a lessee of a
vehicle has standing to pursue an appeal
from a local assessor’s decision to deny an
application for abatement of excise tax and
(2) whether the SCRA’s protection against
local excise taxes extends to a motor vehicle
leased by an active-duty Service member.
The ATB found in favor of LtCol Riggs on
both questions, which set a new precedent
for excise tax cases under the SCRA in
Massachusetts and provided much-needed
guidance for local tax cases outside of the
Commonwealth. To the best of our knowl-
edge, Riggs is the first and only case in the
country to specifically provide that the
SCRA'’s protections apply to vehicles leased
by active-duty Service members.

Factual Background
LtCol Riggs is a West Virginia resident
who was serving a temporary assignment
as an active-duty Marine officer at the 1st
Battalion, 25th Marines at Fort Devens,
Massachusetts.” On or about 29 August
2017, LtCol Riggs leased a Chevrolet Sil-
verado from GM Financial (GM) through
Best Chevrolet, Inc. in Hingham, Massa-
chusetts.! The Town of Bedford (Bedford)
subsequently charged GM a $350 motor
vehicle excise tax related to the Silverado.’
GM passed this cost through to LtCol
Riggs, sending him a bill for $350."° LtCol
Riggs paid the bill, notified the Bedford
Assessor and GM that he should be exempt
from paying the tax under the SCRA, and
requested a tax refund."!

In December 2018, LtCol Riggs’
counsel sent a letter to Bedford’s associate
assessor, which summarized the position

that LtCol Riggs should be exempt from the
tax under the SCRA.'? After the assessor
denied the application for abatement, Riggs
appealed Bedford’s denial in a Petition
under Formal Procedure to the ATB."” In
March 2021, Riggs, through counsel, filed

a motion for summary judgment with

the ATB." On 12 October 2021, the ATB
allowed the motion for summary judgment
and issued a decision for LtCol Riggs,
granting an abatement of the excise tax.'®
On 9 March 2023, the ATB promulgated its
Findings of Fact and Report in support of
its decision.'

Analysis

LtCol Riggs asked the ATB to consider

a question of first impression on both a
statewide and national level: “Does the
SCRA protect against the imposition of
local property tax on a motor vehicle leased
by an active-duty Service member on
active-duty orders in Massachusetts and
domiciled in another state?””” We main-
tained that this question must be answered
affirmatively because the language of the
personal property tax relief provisions in
the SCRA broadly applies to “[t]he personal
property of a Service member or the spouse of
a Service member”"® and because the SCRA
broadly defines “taxation” as “licenses, fees,
or excises imposed with respect to motor
vehicles and their use.”"”

Riggs argued that the Bedford excise
tax “falls squarely within the scope of the
property tax exemption of the SCRA” be-
cause (a) “it is an excise imposed concerning
a motor vehicle of a nondomiciliary Service
member” and (b) there is no limiting
language in the statute that supports the
interpretation that leased vehicles are
ineligible for the property tax exemption.

2 Riggs further argued that “[l]easing a
vehicle as opposed to owning the vehicle
outright is a distinction without a differ-
ence in this case because LtCol Riggs will
ultimately bear the burden of the excise tax
when GM charges him back for the taxes
that GM paid on his behalf.”!

In support of Riggs’ position that the
SCRA should protect against the impo-
sition of local property taxes on leased
vehicles, we cited two U.S. Supreme
Court cases: In California v. Buzard, the
Court held that “[t]he very purpose of [the
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SCRA] in broadly freeing the nonresident
[Service member] from the obligation

to pay property and income taxes was to
relieve him of the burden of supporting
the governments of the states where he
was present solely in compliance with
military orders.” In Dameron v. Brodhead,
the Court held that the SCRA’s protections
against the imposition of local excise taxes
on property owned by active-duty Service
members were not limited to instances of
multiple taxation but instead were broadly
intended to “free[] [Service members]
from both income and property taxes im-
posed by any state by their presence there
as a result of military orders.”

In our letter to Bedford’s associate
assessor, which was incorporated into the
motion for summary judgment, we argued
that the “consistent theme of these cases
is that it is the Service member’s state of
original residence—and not the state in
which the Service member is temporarily
stationed—that has the ‘sole right of taxa-
tion’ with respect to property or income of
an active-duty Service member.”*

The ATB divided its analysis into two
discrete but interrelated questions: (1) Does
LtCol Riggs have standing to challenge the
tax, and (2) Does the SCRA protect against
local excise taxes on vehicles leased by
active-duty Service members outside their
home states? Although the ATB framed
these as two distinct issues, whether LtCol
Riggs has standing to challenge the tax is
inextricably connected to the substantive
protections under the SCRA. The ATB
addressed both questions by focusing on
the out-of-pocket impact on the Service
member rather than the technical distinc-
tion between the lessor and lessee.

LtCol Riggs Has Standing as

a “Person Aggrieved”

In its response to the motion for summary
judgment, Bedford argued that LtCol Riggs
lacked standing to challenge the tax because
he was the lessee of the vehicle rather than
the lessor.”® Bedford contended that GM, as
the assessed taxpayer, is the only party with
standing to bring this appeal and that LtCol
Riggs was not an appropriate “aggrieved
party” to appeal an abatement denial under
Massachusetts General Laws, chapter 59,
section 64.%
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LtCol Riggs responded to Bedford’s
jurisdictional argument by asserting that he
“derives standing from the [SCRA] and the
Supremacy Clause in Article VI of the [U.S.]
Constitution” and that he has standing under
Massachusetts law as a “person aggrieved”
because his “pecuniary interests are or
may be adversely affected.””” LtCol Riggs
argued that even though he was not the
vehicle owner, “his pecuniary interests were
adversely affected because the incidence of
the tax ultimately fell upon him.”?

The ATB agreed with LtCol Riggs on
the standing issue, ruling that he has stand-
ing to appeal the abatement denial because
the incidence of the tax ultimately fell upon
him.” In reaching its conclusion in favor
of LtCol Riggs on the standing issue, the
ATB cited the Supreme Court’s holding in
First Agricultural National Bank v. State Tax
Commission that “a sales tax which, by its
terms, must be passed on to the purchaser
imposes the legal incidence of the tax upon
the purchaser.” In First Agricultural Bank,
the Court determined that the ultimate
question is “On whom does the incidence of
the tax fall?” regardless of how a state court
characterizes the tax.”!

Both the Supreme Court and the ATB
were careful to clarify that the inquiry
regarding the incidence of the tax is for the
limited purpose of determining Federal
immunity from state taxation.** Accord-
ingly, this inquiry should not affect whether
a taxpayer has standing to appeal personal
property or real estate tax as a “person ag-
grieved™? in a case that arises purely under
Massachusetts law.*

The SCRA Protects Against Local Excise
Taxes on Vehicles Leased by Active-Duty
Service Members Outside Their Home States
On the issue of whether the SCRA should
be broadly interpreted to afford protections
to vehicles leased by active-duty Service
members, Bedford argued that the two cited
Supreme Court cases, Buzard and Dameron,
are inapposite because they relate to situa-
tions in which the Service member owned,
not leased, the assessed personal property.*
Bedford acknowledged that there was not a
single case that directly addressed whether
the SCRA applied to leased vehicles, but it
cited a Question and Answer (Q&A)-for-
mat article by U.S. Navy Judge Advocate
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General’s Corps Captain (Retired) Samuel
Wright, entitled The SCRA Protects You
from Having to Pay Personal Property Tax on
the Vehicle that You Own, but Not a Vehicle
You Lease.* In this article, Captain Wright
advised an active-duty U.S. Navy lieutenant,
temporarily on assignment in Virginia, to
“purchase an automobile instead of leasing
it” because the SCRA protects against the
imposition of local taxes on personal prop-
erty, and a leased vehicle is not technically
the Service member’s personal property.”

In LtCol Riggs’ Reply to Bedford’s
Opposition to Motion for Summary
Judgment, we asked “why the U.S. Supreme
Court would hold that the purpose of the
statute is to ‘relieve [a Service member] of
the burden of supporting the governments
of the states where he was present solely
in compliance with military orders’ while
simultaneously prohibiting lessee Service
members from the benefits of this interpre-
tation.”® In response to Bedford’s citation
of Captain Wright's article, we argued that
a practical guide in a Q&A format should
not dictate the outcome of this case because
it is directed to whether a Service member
should purchase or lease a vehicle rather
than the more complex inquiry of whether
the SCRA should be interpreted to apply to
leased vehicles.*’

The ATB agreed with LtCol Riggs
that the SCRA “is specifically designed to
limit the power of states to enact a tax on
individuals or entities that would otherwise
be subject to state tax.”* The ATB ruled that
“the imposition of the excise violated Federal
law providing specific rules for the treat-
ment of the property of Service members
who are stationed outside of their state of
residence.” Like its analysis of the standing
issue, the ATB’s analysis of the SCRA’s
protections focused on the tax’s broad impact
on affected Service members rather than the
technical definition of the assessed taxpayer.
Accordingly, the ATB allowed LtCol Riggs’
motion for summary judgment, issued a
favorable decision, and granted a complete
abatement of the excise tax.*

Recommendations to Active-
Duty Service Members

Based on the ATB’s decision in Riggs, we
offer the following recommendations to

active-duty Service members and their
representatives:

1. For active-duty Service members
considering whether to purchase or lease
a vehicle outside of their residence: We
agree with Captain Wright that purchasing
the vehicle should result in an uncontro-
versial exemption from local taxes in the
Service member’s temporary residence.
However, many non-tax reasons exist for
which a Service member may prefer to
lease a vehicle rather than purchase it. For
example, Service members who could be
deployed overseas on short notice would
probably choose the flexibility of a short-
term lease to purchasing a vehicle outright.
Accordingly, we would never advise a
Service member to buy a vehicle they would
otherwise prefer to lease purely based on
local tax protection under the SCRA. For
those Service members who would like
to lease and share our conviction that the
SCRA should protect against local taxes on
leased vehicles outside the Service members’
home states—and are comfortable with the
potential time and expense associated with
a tax dispute—we recommend that they
discuss the possibility of a local tax exemp-
tion with their local assessor and the lessor
before signing the lease.

2. For active-duty Service members
who have already been billed and paid local
taxes outside their home states to the lessor:
We recommend that these Service members
send letters to their lessors and local asses-
sors requesting an abatement of local excise
taxes. We also advise that these Service
members consider citing Riggs as authority
for their position. Although LtCol Riggs
does not bind local tax assessors and appel-
late tax boards outside of Massachusetts as
precedent, this case serves as an insightful
roadmap for how other jurisdictions should
apply local tax exemptions under the SCRA.

It is impossible to predict whether this
case will directly impact local tax assessors’
and appellate tax boards’ interpretations
of the SCRA outside of Massachusetts.

In the absence of specific case law in this
area, however, Riggs provides a basis for an
exemption to which any Service member
stationed outside their home state should be
entitled.
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Conclusion

Although the amount of the tax at issue,

in this case, was relatively small, LtCol
Riggs was always convinced that the SCRA
should protect him from paying any excise
taxes to the Town of Bedford and refused to
give up on his challenge. As a direct result
of LtCol Riggs’ confidence in the merits

of his position and refusal to yield to the
assessment, the ATB has now provided
Service members with long-awaited clarity
on the SCRA’s protection against local taxes
on leased vehicles.

The ATB’s ruling clarifies that
active-duty Service members stationed in
Massachusetts and domiciled elsewhere are
not responsible for excise taxes assessed
on motor vehicles owned or leased by those
Service members. Because the scope of the
SCRA’s protection to local taxes on leased
vehicles was a question of first impression,
Service members stationed outside of
Massachusetts should consider citing Riggs
in support of their position that assessors
outside of the Service members’ home states
are prohibited from imposing property
taxes on leased vehicles. TAL

At the time the ATB case was decided (March
2023), Mr. Morris was a Tax Partner at Sherin
and Lodgen LLP, a law firm based in Boston,
Massachusetts. Mr. Morris is now Director of
Tax Controversy for a national retail company.

The author thanks his colleague, attorney Julia
Royce, for her valuable contributions to this
article. The briefs for this case are unavailable
on Westlaw, but Ms. Royce can provide copies
on request via email to jroyce@sherin.com.
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Practice Notes

Wills with LexisNexis
Empowering Paralegals and Avoiding Professional Responsibility Pitfalls

By Major Ceara L. Riggs

ntil recently, Drafting Libraries — Wills (DL Wills) was the On 1 October 2021, LexisNexis became the Army’s new

U.S. Army’s will drafting software of choice. This program, technology platform for drafting estate planning documents, with
which appeared to have been created at the same time as Duck Hunt'  full functionality in all jurisdictions available by the end of 2022.?
with an interface that mirrored the Choose Your Own Adventure® Upon release, all Department of Defense Judge Advocate Legal
book series, enabled an experienced legal assistance attorney or Services members could immediately access the estate planning
paralegal to draft a will for any state in less than fifteen minutes. program through their LexisNexis accounts, including both lawyers
A central permissions authority needed to grant individual users and nonlawyer assistants.® Unlike DL Wills, LexisNexis eliminated
access to the software.’ Yet, even upon receiving access, limited the permission requirement to download and install the software
options and a lack of internal program guidance made it difficult before accessing estate planning preparation documents.” Accord-
for users to verify whether the drafted wills incorporated the latest  ingly, anyone with an internet connection and access to LexisNexis
state law and fully met the client’s intent.* can use the software. LexisNexis also offers a user-friendly interface
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to navigate between will drafting sections
and easily make changes, corrections, or up-
dates as needed.® Perhaps most importantly,
and arguably most concerningly, LexisNe-
xis offers an “i” button that practitioners
can click to receive drafting notes, better
develop their estate planning practice, and
accurately answer client questions specific
to any jurisdiction.’

This increased functionality and
legal practice support, combined with
unrestricted availability to lawyers and
nonlawyers alike, is the subject of this
practice note. These changes open the door
for supervising attorneys to empower legal
assistance offices’ exceptionally valuable
assets—their paralegals—to increase their
engagement in estate planning drafting
and preparation. Yet, how a lawyer trains
and supervises their subordinates to
draft estate planning documents while
preventing the unauthorized practice of
law can become challenging with such an
accessible, easy-to-use, and informative
program. Fortunately, the Rules of Profes-
sional Conduct for Lawyers (Rules) do not
prohibit delegating functions to paralegals;
instead, they permit paralegals to “conduct
any law-related services at which they are
competent, supervised, and authorized by
appropriate authority.”'® Nevertheless, law-
yers continue to spend significant amounts
of their time drafting wills, which can
result in less time spent doing what their
paralegals cannot: providing legal advice
and counseling.!" With proper training and
supervision, our Judge Advocate General’s
(JAG) Corps’s competent, motivated, and
professional paralegals can use LexisNexis
to save lawyers and clients time, increase
the efficiency of the office, and empower
the legal assistance practice to expand into
more complex areas.

Navigating the Relevant Rules
of Professional Conduct

Competence

Competence must be the primary focus
when considering how best to super-

vise and train paralegals to create estate
planning documents. Despite LexisNexis’s
wide accessibility and permissive use, Army
Regulations and state bar rules still direct
minimum competency requirements. Rule

1.1 of the Rules states, “A lawyer shall pro-
vide competent representation to a client.
Competent representation requires the
legal knowledge, skill, thoroughness, and
preparation reasonably necessary for the
representation.” Lawyers can obtain this
competence through self-study." To this
end, several resources are available, includ-
ing LexisNexis training events, resources,
practice tips, The Judge Advocate General’s
Legal Center and School’s Estate Planning
Deskbook,'* legal assistance continuing
education, and repeated practice using the
program.

These competency requirements apply
to lawyers and extend to their nonlawyer
assistants, including paralegals, secretar-
ies, clerks, investigators, and law student
interns." According to Rule 5.3(b), “a
lawyer having direct supervisory authority
over the nonlawyer shall make reasonable
efforts to ensure that the person’s con-
duct is compatible with the professional
obligations of the lawyer.”® This requires
lawyers to provide sufficient instruction
and supervision to ensure paralegals are
competent in creating legal documents,
including wills, healthcare powers of attor-
ney, advanced medical directives, and other
estate planning documents. The lawyer
should be responsible for the paralegal’s
work product, as paralegals might not have
legal training and may not be subject to
professional discipline.'” Accordingly, as a
baseline, it is prudent for a lawyer to train
themselves and their paralegals using the
standardized resources mentioned above.
Then, before paralegals can independently
draft estate planning documents, lawyers
and supervisors must observe, evaluate, and
critique their prepared documents to ensure
competency, consistency within the office,
and compliance with civilian and military
rules of professional conduct.

The Unauthorized Practice of Law

When using a program as user-friendly
and accessible as LexisNexis, competency
and supervisory requirements are espe-
cially important to prevent paralegals from
inadvertently engaging in the unauthorized
practice of law. The unauthorized practice
of law in the military is, in relevant part,
two-fold. It prohibits (1) a lawyer from
assisting a person who is not a member
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of the bar in performing an activity that
constitutes the unauthorized practice of law
and (2) a paralegal from practicing law.'®
The practice of law includes out-of-court
services such as “rendering any service
requiring the use of legal knowledge.”"’

The Rules specifically include providing

a document or instrument that is legal in
nature, such as a will or power of attorney,
in the practice of law.” With the informa-
tion and support that LexisNexis practice
tips provide, paralegals and their lawyers, as
supervisory attorneys, can potentially wade
into the dangerous proverbial waters of the
unauthorized practice of law.

Nevertheless, the Rules (and the JAG
Corps) recognize paralegals’ exceptional
value. Although the Rules are meant
to protect the public from unqualified
individuals rendering legal services, they
expressly permit a lawyer to “employ(]
the services of nonlawyer assistants and
delegat[e] functions to them, so long as the
lawyer supervises the delegated work and
retains responsibility for their work.”! The
Rules even contemplate that nonlawyer
assistants may conduct law-related services
and permit them to do so as long as they are
“competent, supervised, and authorized . . .
provided they do not engage in the unau-
thorized practice of law.”” Herein lies the
risk inherent in paralegals preparing estate
planning documents.

Recognizing that the primary pur-
pose of the Rules is to protect the public, a
paralegal must, at the outset, make clear to
clients that they are not a lawyer. A client
cannot expect a “nonlawyer assistant to be
able to take certain actions to advance his or
her case™ outside of creating the requested
estate planning documents and passing
them to the supervising lawyer for review,
refinement, and, when necessary, legal ad-
vice and counseling.” In other words, there
is a clear difference between a paralegal
drafting a healthcare proxy and a parale-
gal answering a client’s questions about
whether they need a healthcare proxy. The
first, assuming the paralegal is competent,
supervised, and authorized, is a permitted
law-related service; the second may be the
unauthorized practice of law regardless of
whether the paralegal did so innocently or
deliberately.
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A typical conversation in legal assis-
tance offices—and the first opportunity
to engage in the unauthorized practice of
law—starts with a client asking a paralegal,
“Do I need a will?”* Regardless of whether
the answer is yes or no, any response other
than, “I can’t answer that question, but if
you'd like to consult an attorney or for our
office to draft you a will, I can schedule an
appointment for you,” would likely consti-
tute the unauthorized practice of law. Yet,
assuming a paralegal provides the answer
above, nearly all their subsequent actions
can provide faster service to the client, save
the attorney time, and increase the office’s
ability to see more clients and address more
complex issues.

Maximizing Talent and Technology
After making their role clear, the paralegal
can begin drafting documents. While doing
so, the paralegal must balance providing
excellent customer service with avoiding
the unauthorized practice of law. This can
become especially tricky if, as may happen
across legal assistance offices, the paralegal
has more experience than the attorney.
For example, if a client asks whether they
should list their spouse or their more
responsible sibling as executor, a paralegal
may know that the most responsible person
should be named executor. Nonetheless,
sharing that knowledge, if it is perceived
as advice, could mean the paralegal has en-
gaged in the unauthorized practice of law.*
While a paralegal can complete the Lexis-
Nexis interview under the supervision of
an attorney, they are not authorized to give
legal advice—even if the paralegal has heard
an attorney provide the same response to a
question hundreds of times.”

To some extent, using the LexisNexis
“I” buttons can protect a paralegal from
engaging in the unauthorized practice of
law without continuous attorney oversight.
For example, in Pennsylvania, a testator, a
person who has a will or given a legacy, is
not required to include their city, county,
or state of residence to effectively execute a
will.?® Accordingly, the automated template
interview prompts the question, “Does Tes-
tator wish to include their city, county, and
state of residence?”” An “i” button follows
this question.”® When the user—paralegal

wsr

or attorney—clicks the “1” button, a sidebar
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opens to provide additional guidance.”

That guidance, which the paralegal can read
directly to the client without engaging in the
unauthorized practice of law, tells the client
that this is an optional provision, explains
the difference between residence and
domicile, and describes the role of various
factors and the client’s intent in determining
residency and domicile.*? The paralegal
might know all of this information, but

the unauthorized practice of law is largely

a reflection of the client’s perception.® A
client is more likely to perceive information
as advice if a paralegal answers the question
based on their professional experience rather
than indicating that “LexisNexis says . . .”

In practice, a paralegal may come to
this question in the interview and ask the
client whether they wish to include their
city, county, and state of residence. A client
may respond with, “I don’t care,” or “What
do you think?”** This invites an easily un-
detectable opportunity for the paralegal to
engage in the unauthorized practice of law.
Saying “I recommend” differs significantly
from reading the LexisNexis drafting note.
The first is legal advice, and the second
is a recitation of factual information. It is
still prudent office practice to require the
paralegal to note the client’s question and
inform the reviewing attorney for their
follow-up.*® However, sharing relevant
drafting notes with the client allows them
to make more educated decisions and
complete more of the draft prior to attorney
review. This can increase the client’s ability
to comprehensively consider their options
while decreasing the amount of time the
attorney spends counseling the client.

Practitioners who have spent years (if
not decades) using DL Wills might point
out that this process was possible with DL
Wills. While true, the LexisNexis software
makes the process more efficient and
practicable. For example, when a parale-
gal completed a will using DL Wills, the
attorney had to navigate through the entire
program and every question again to make
any changes or adjustments. This could
amount to more than two hours of work.*
In contrast, LexisNexis provides several
features that further empower paralegals to
generate the estate planning documents a
client wants and empower attorneys to ef-
fectively and efficiently verify the accuracy

of the documents. An efficient office can
retrieve the client intake questionnaire
from the client; have the paralegal prepare
the requested documents in advance; have
the attorney review the documents; return
them to the client for review, corrections,
and questions;* and then set the client’s
appointment with the attorney to advise
on any remaining questions and finalize
the will. Although this may include more
steps than existing processes in some legal
assistance offices, the trade-off for time is a
better product that more effectively utilizes
paralegals’ skills and capabilities.

First, the LexisNexis feature that allows
users to navigate directly to any section of
the automated template enables paralegals
to make note of client questions or concerns
regarding specific sections.*® The attorney
can then go directly to those sections to
review them rather than being forced to
click through every single interview screen.
Second, when a section is complete in the
automated template, a green bubble with
a white checkmark populates to indicate
completion.”” A white bubble indicates a
section that has yet to be started.”” This
allows a paralegal to complete the will to
the best of their ability with no ambiguity
regarding what still needs to be addressed.
Third, the “Answer Summary” feature pro-
vides a summary view of all of the interview
questions and the answers provided, which
allows attorneys to quickly check that all
the client’s information and concerns are
included and addressed in the will without
having to hunt for the same information in
the drafted document itself.*!

Conclusion

Hopefully, this article has encouraged para-
legals to get the “reps” necessary to become
competent in LexisNexis will drafting while
remaining confident that they and their
attorneys are avoiding any violations of the
Rules. It is practical, not aspirational, for
paralegals to draft all the estate planning
documents a client needs without engaging
in the unauthorized practice of law. The
LexisNexis estate planning automated
templates make it especially so by providing
easy-to-navigate resources and information.
By providing proper training and super-
vision, attorneys can ensure competency,
empower action, and motivate everyone
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in a legal assistance office to increase the
team’s offerings to clients. TAL

MAJ Riggs is the Brigade Judge Advocate for
the Ist Brigade Combat Team, 82d Airborne
Division, at Fort Liberty, North Carolina. She
previously held the Estate Planning portfolio
as an Associate Professor in the Administrative
and Civil Law Department at The Judge
Advocate General’s Legal Center and School in
Charlottesville, Virginia.

Notes
1. Duck HunT (Nintendo 1984).

2. See, e.g., EDwARD Packarp, THe Cave of TiMe (1979);
see also About Us, CHOOSE YOUR OWN ADVENTURE,
https://www.cyoa.com/pages/aboutus (last visited
Oct. 7, 2024).

3. This statement is based on the author’s recent
professional experiences as an Associate Professor,
Administrative Law Division, The Judge Advocate
General’s Legal Center and School, in Charlottesville,
Virginia [hereinafter Professional Experiences].

4.1d.

5. E-mail from Melissa Halsey, Chief, Legal Assistance
Pol'y Div., to Chiefs of Legal Assistance (Jan. 19, 2022,
14:30 EST) (on file with author). The previous pro-
gram, Drafting Libraries (DL) Wills, ceased operations
and updates. Id. While personnel were not directed

to stop using DL Wills immediately, they were
encouraged to switch to LexisNexis sooner rather than
later to prevent service interruption and out-of-date
application of estate planning law. Id.

6. See Practice Note 1, Off. of Judge Advoc. Gen. Legal
Assistance Pol'y Div. (on file with author).

7. See JAGCNet to LexisNexis Single-Sign On, JAGCNET,
https://www.jagcnet2.army.mil/Sites/jagc.nsf/
LexisLogin.xsp (last visited Oct. 7, 2024). The only
requirement to access LexisNexis is that users accept
the terms of service. See id. Specifically, these terms
state, in relevant part,

Use LexisNexis prudently; limit use to the
amount necessary to support your research or
mission. These services are provided for offi-
cial use only; unauthorized use will result in
your JAGC-funded LexisNexis account being
disabled. Use of LexisNexis is limited to the per-
formance of your official duties in support of the
military’s legal mission. Under no circumstances
is personal use, civilian practice, or personal
professional development permissible . . . . All
members of the Army Judge Advocate General's
Corps including attorneys, paralegals, law clerks,
legal interns, court reporters, legal administra-
tors, administrative assistants, legal technicians,
librarians, and volunteer personnel when carry-
ing out official business within the parameters
of responsibilities as outlined throughout Army
Regulation 27-1, whether civilians, active duty,
reserve, or Army National Guard.

Id.

8. Professional Experiences, supra note 3.

9. LExisNExis, TRUST AND ESTATES USER GUIDE 2
(2022). The LexisNexis program has an “Additional
information button”—or “i” button—which provides
supplemental help for users to answer an interview
question, including legal questions and drafting notes.

Id.

10. U.S. DeP'T OF ARMY, REG. 27-26, RULES OF PROFES-
sioNAL CONDUCT FOR LAWYERs 1. 5.5 cmt. (6) (28 June
2018) [hereinafter AR 27-26].

11. Professional Experiences, supra note 3.
12. AR 27-26, supranote 10, r. 1.1.
13.1d.r. 1.1 emt. (3).

14. ApmN. & Civ. L. Dep'T, THE Jupce Apvoc. GEN.'s
LeGAL CTR. & ScH., U.S. ArRMY, ESTATE PLANNING
DeskBook (2016).

15. See AR 27-26, supra note 10, para. 7(a)(1)(j)
(“[NJonlawyer legal personnel include, but are not
limited to: legal administrators (MOS 270A), paralegal
Soldiers (MOS 27D), court reporters, legal interns, and
civilian support personnel including paralegals, legal
secretaries, legal technicians, secretaries, court report-
ers, and other personnel holding similar positions.”).

16. 1d.1. 5.3(b).
17. See id.r. 5.3 cmt. (3).

18. See AR 27-26, supra note 10, r. 5.5. “A lawyer’s
performance of legal duties pursuant to a military
department’s authorization, however, is considered a
Federal function and not subject to regulation by the
states. Thus, a lawyer may perform legal assistance
duties even though the lawyer is not licensed to
practice in the jurisdiction within which the lawyer’s
duty station is located.” See id. . 5.5 cmt. (3).

19.Id.r. 5.5 cmt. (2).

20. Id.

21. Id.

22.1d.7. 5.5 cmt. (6).

23.1d.r. 5.5 cmt. (7).

24. See id.

25. Professional Experiences, supra note 3.
26. See AR 27-26, supra note 10, r. 5.5.

27. See id.

28. See 20 Pa. Cons. STAT. § 2502 (2024).

29. E.g.,, Will for Individual with Spouse (Optional

Trust(s) for Spouse and/ or Children) (PA), AUTOMATED
TempLATES: LEXis+, https://plus.lexis.com/practi-
cal-guidance-trusts-estates (last visited Oct. 7, 2024)
(log into Lexis+; select “Practical Guidance”; select
“Trust and Estates”; select “estate Planning Forms with
Military Language Resource Kit”; select “Pennsylvania”
jurisdiction; choose your form; view the “Testator”
section of the automated template).

30. See id.
31.1d.

32. See id. To understand the depth and breadth of the
provided guidance, the full content of this drafting
note follows:

Use the optional provisions to memorialize the
testator’s current residence or domicile. A dec-
laration that the testator “currently resides” in a
stated jurisdiction specifies the testator’s current
physical address, which may be either tempo-
rary or permanent. Alternatively, by stating that
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the testator “is a resident of” a stated jurisdic-
tion, the testator declares that jurisdiction to
be their legal residence or domicile. Although
generally guided by the intent of the individual,
other factors used to establish domicile include:

« Voter registration
« Car registration

« State of residency on the individual’s tax
returns

« Address on passport

If the testator declares themselves as a resident
of a specified jurisdiction, it is generally advis-
able to draft the will in accordance with the laws
of such jurisdiction.

In some circumstances, such as when there is a
strong possibility the testator may move to an-
other jurisdiction, it may be advisable to omit
from the will any express statement that the
testator resides in a certain state, as well as any
other references to that state. The absence of
express references to a certain state may reduce
the risk of more than one state claiming the
testator is a resident. However, if the testator
owned real property in other states, an ancil-
lary probate proceeding must be commenced
in each state where real property exists in order
to transfer ownership or otherwise dispose of
the real property. Note, however, that the real
property would not be subject to ancillary pro-
bate in another jurisdiction if, at the testator’s
death, the testator owned the property jointly
with survivorship rights and the joint tenant is
living, or in a trust.

Id.

33. See AR 27-26, supranote 10, r. 5.5 cmt. (7).
34. Professional Experiences, supra note 3.
35.1d.

36. Id.

37. Even though they have yet to be executed, these
drafted documents are still military instruments. As
such, they should be provided to the client as a locked
PDF with a “DRAFT” watermark to prevent the client
from making any alternations that would require
additional time to identify and review. All changes to
the drafted documents should be made by personnel in
the servicing legal assistance office.

38. LexisNexis Legal, Overview of Automated Templates
on Lexist, YouTUsBE, at 2:46 (Apr. 8, 2022), https://
www.youtube.com/watch?v=XUKEDjfZD00.

39. 1d. at 3:03.
40. Id. at 3:15.
41. Id. at 4:04.
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A U.S. Senate committee hearing room. (Credit: Katherine Welles-stock.adobe.com)

Practice Notes

Five Things Every Judge Advocate Should Know
About Federal Law (But May Be Afraid to Ask)

By Mr. Michael Jones

This is the third article in a series by Michael Jones concerning legislative affairs. The first piece in the series, A Primer for Judge
Advocates on the National Defense Authorization Act, can be found in issue 3, 2022. The second piece in the series, The
Army’s Legislative Proposal Process: Advancing Army Initiatives Through Law, can be found in issue 1, 2023.

udge advocates (JAs) at all levels should have a good working grasp of Federal law or how to research and employ it as part of

knowledge of the U.S. Code and how to find and research their practice. This lack of understanding may result in researchers
current and past Federal laws. After all, the U.S. Code provides the = overlooking essential sources of information or failing to fully cap-
underlying foundation for many aspects of military legal practice.! ture the precise nature of a statutory provision. During my tenure
Unfortunately, many attorneys may feel they do not have a strong as the legislation attorney for the Office of the Judge Advocate
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General (OTJAG), I have identified several
areas where JAs can improve in applying
and researching Federal law. So, without
further ado, below are five things that every
JA should know about Federal law.

1. What is the U.S. Code, and
where can I find the best
tools for researching it?
The U.S. Code compiles most of our
current Federal public laws.” It contains “the
general and permanent laws of the United
States, organized into titles based on subject
matter.” Currently, the U.S. Code consists
of fifty-four separate titles and five appen-
dices.* When a new law amends an existing
law, the U.S. Code is updated to reflect
this change.® The U.S. Code combines the
original law with its amendments and re-
moves the language that has been repealed
or replaced. In short, it is the master list of
Federal laws for the United States. The Of-
fice of Law Revision Counsel (OLRC), U.S.
House of Representatives, prepares the U.S.
Code and the Government Printing Office
(GPO) publishes it.” Updated versions of
the U.S. Code are published every six years.?
JAs have many sources available to
them to look up a specific section or research
aspects of the U.S. Code. Practitioners who
routinely access the U.S. Code primarily do
so via the website that the OLRC maintains:
uscode.house.gov.” This website provides
the full text of the official version of the U.S.
Code and allows users to search the text
and download entire titles and chapters.'
This site also provides classification tables,
which identify where recently enacted laws
will appear in the U.S. Code and which
existing sections they amend (if any)."" The
OLRC produces this website using the same
database it maintains for GPO to publish
the print edition.'? It is generally the most
current version of the U.S. Code available
for searching and browsing online, as OLRC
staff updates it continuously throughout a
congressional session."

2. What is positive law codification?
Positive law has a legally significant and
unique meaning in the context of the U.S.
Code." Approximately half of the U.S.
Code is positive law, while the other half

is non-positive law." In essence, with
regard to the U.S. Code, positive law and its

codification are primarily an organizational
construct. Both positive and non-positive
law titles contain laws, but the two types of
titles are the result of different processes.'®
Positive law codification is “the process
of preparing and enacting a codification bill
to restate existing law as a positive law title of
the U.S. Code.”” The resulting positive law
conforms to Congress’s policy, intent, and
purpose that existed in the original enact-
ments; the restatement simply improves the
law’s organizational structure, eliminates
obsolete provisions, clarifies ambiguous
provisions, resolves inconsistent provi-
sions, and corrects technical errors.'® These
positive law titles are themselves Federal
law and can stand alone as legal evidence
of the law." In other words, a positive law
title is a comprehensive law that Congress
has passed in the form of a title of the U.S.
Code, and the organization, structure,
designations, and text of the law are exactly
as they appear in the U.S. Code.”
Conversely, a non-positive law title
compiles numerous separately enacted
statutes that the editors of the U.S. Code
have arranged into the title.” These titles
are not laws themselves—Congress has not
enacted the title into law via positive law
codification—and they serve only as prima
facie evidence of the statutes that comprise
them.” The code itself explains further in §
204(a) of Title 1, which provides that,

The matter set forth in the edition of
the Code of Laws of the United States
current at any time shall, together with
the then current supplement, if any, es-
tablish prima facie the laws of the United
States, general and permanent in their
nature . . . . Provided, however, [t]hat
whenever titles of such Code shall have
been enacted into positive law the text
thereof shall be legal evidence of the
laws therein contained . . . .»

Consider a hypothetical document that
contains separate but related factual sen-
tences regarding a particular topic. While
the facts are accurate, they overlap or even
conflict in certain areas, and they could
be better organized. If you wanted to rely
on a specific factual statement within the
document, you would first need to ensure
that no other sentences amend or modify it.
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This hypothetical document is one way to
think about the structure and organization
of a non-positive law title. If an editor were
to take all those related sentences in the
hypothetical document, organize them into
a single presentation or theme, remove
duplications, eliminate inconsistencies,
place them into a logical structure, and
have this new version approved as official,
their process would be akin to positive law
codification. The underlying information
remains essentially the same, but the orga-
nization and content are altered to improve
accuracy and usability.

Suppose Congress needs to modify a
provision of non-positive law. In that case,
Congress will directly amend the existing,
underlying statute as it appears in the Stat-
utes at Large.** In contrast, when Congress
modifies a provision of positive law, it will
amend the U.S. Code directly.”® The U.S.
Code currently has twenty-seven positive
law titles, including Title 10—Armed Forces
and Title 37—Pay and Allowances of the
Uniformed Services.*

3. What are statutory notes,
and why should JAs care?
If a JA were tasked with researching the law
concerning the rights of a victim under the
Uniform Code of Military Justice (UCM]),
they would probably begin by looking at
10 U.S.C. § 806b (Article 6b of the UCM]J),
which details a list of victim rights.?”
While some may be tempted to analyze
the statutory text of § 806b and consider
their inquiry complete, if they utilize the
OLRC’s U.S. Code website and scroll down
just a bit further within § 806b, they come
upon a section titled “Statutory Notes and
Related Subsidiaries.”® Within this section,
users will find a provision titled “Notice
to Victims of Alleged Sex-Related Offense
of Pendency of Further Administrative
Action Following a Determination Not to
Refer to Trial by Court-Martial,” which
further expounds on the victim notification
requirements and includes specific actions
that must be taken as part of the notifica-
tion process.” This provision is an example
of a statutory note.

A statutory note is a valid provision of
law that is set out as a “note” under a U.S.
Code section rather than as part of the U.S.
Code section itself.”® Creating the note is

55



(Credit: Tony Webster)

an editorial decision and does not affect the
content’s meaning or validity.*! In other
words, a statutory note is a legitimate stat-
utory provision organized separately from
the other statutory text for clarity or order.
JAs should neither question nor disregard
the legal impact of statutory notes, as they
often provide useful additional authorities
or important clarifications.*

When researching sections of the
U.S. Code, checking for statutory notes to
ensure you have considered all the relevant
information on a topic is a helpful habit. As
with the example above, if a practitioner
failed to discover the existence of the
note in 10 U.S.C. § 806b (Article 6b of the
UCM]J), they would be unaware of a critical
provision relating to the intersection of the
notice requirements in cases not referred to
court-martial and the Privacy Act of 1974
(5U.S.C. § 552a).%

4. What is a committee or
conference report, and how do
they relate to Federal statutes?
When researching unclear or ambiguous
legal provisions, JAs may be asked to deter-
mine Congress’ intent concerning a specific
law or portion of a law. Congressional
intent can help determine how to interpret
or apply a particular provision of law. It can
be gleaned from the statutory text itself,

or it may be taken from other sources that
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are commonly referred to as “legislative
history.”*

Two significant sources of legislative
history are the committee report and the
conference report.*® Almost every major
piece of Federal legislation has reports
associated with it, as each chamber’s asso-
ciated committee typically prepares one.*
Reports generally consist of a reprint of
the bill’s text, a description of the purposes
of the various provisions, and reasons for
the committee’s recommendations on the
bill.’” There is often a “section-by-section”
analysis of the bill that can be very useful to
researchers.” When a conference commit-
tee is appointed to draft a compromise bill
that is acceptable to both the House and the
Senate, it will issue a conference report.”
Conference reports are extremely useful
when researching legislative history because
they come at the end of the legislative
process and report on the final version of
the bill’s text.*

For example, in December 2022,
Congress passed the National Defense
Authorization Act for Fiscal Year 2021
(2021 NDAA).*" Accompanying that bill
was a conference report that included a
reprint of the legislative text and additional
information and explanation on various
provisions.* For example, the 2021 NDAA
contained section 542, entitled “Qualifi-
cations of Judges and Standard of Review

for Courts of Criminal Appeals.” The
conference report included the following
language for that provision:

Qualifications of judges and standard
of review for Courts of Criminal Ap-
peals (sec. 542)

The House bill contained a provision
(sec. 540J) requiring a minimum of
12 years of experience in law practice
to qualify as a military judge on the
Court of Criminal Appeals. The pro-
vision would also amend Article 66 of
the Uniform Code of Military Justice
(10 U.S.C. 866) to require the Court of
Criminal Appeals, when considering
appeals of court-martial convictions,
to consider whether the finding is
correct only upon a specific showing
by the accused of deficiencies of proof.
Under the provision, the Court could
set aside and dismiss a finding if con-
vinced that the finding was against the
weight of the evidence. Further, the
provision would require the entire
Court of Criminal Appeals to review a
determination by a panel of the Court
that a finding of guilty was clearly
against the weight of the evidence.

The Senate amendment contained a
similar provision (sec. 532).

The Senate recedes with an amend-
ment that would remove the
requirement for the entire Court of
Criminal Appeals to review a deter-
mination by a panel of the Court that
a finding of guilty was clearly against
the weight of the evidence and would
amend Article 67 of the Uniform Code
of Military Justice (10 U.S.C. 867) to
authorize the United States Court of
Appeals for the Armed Forces to re-
view such a determination.*

As evidenced by the text above, the
report language offers further explanation
and background information on the provi-
sion and how the two chambers arrived at
the final version of the language. When JAs
are tasked with interpreting an ambiguous
provision or simply trying to understand
how Congress arrived at the final text of

Army Lawyer = Practice Notes = Issue 3 = 2024



a provision of law, committee reports and
conference reports often provide valuable
insight. While reports are not technically
part of the U.S. Code itself, they are part of
a code section’s legislative history and are

a valuable tool for statutory research and
interpretation.

5. Where can I find a “master

list” of statutory definitions

for military terms?

The Rosetta Stone is one of the British Mu-
seum’s most famous artifacts.* The stone
provided essential clues that helped experts
learn to read Egyptian hieroglyphs, mate-
rially enhancing their understanding of the
ancient writings.* If there is anything close
to a Rosetta Stone for JAs regarding the
U.S. Code, itis 10 U.S.C. § 101. This section
provides the closest thing to a master list

of definitions used throughout Title 10.¥

It defines more than fifty common terms
critical to military practice, provides con-
struction rules,” and is updated frequently
to reflect new or amended terms.*

For example, 10 U.S.C. § 101(a)(4)
defines “Armed Forces” as “the Army, Navy,
Air Force, Marine Corps, Space Force, and
Coast Guard.” Similarly, 10 U.S.C. § 101(a)
(5) defines “uniformed services” as (A) the
Armed Forces; (B) the commissioned corps
of the National Oceanic and Atmospheric
Administration; and (C) the commissioned
corps of the Public Health Service.”!

While some practitioners may use
these terms interchangeably within the
military, they have distinct meanings in the
U.S. Code. Improper use can inadvertently
include or exclude military elements and
result in confusion, potential denial of
rights and benefits, or material increases or
decreases in certain costs. This is just one
of many examples that demonstrate how
10 U.S.C. § 101 can inform a JA’s research
or legal products. When researching the
meaning of a military term, 10 U.S.C. § 101
is a good place to start, especially if you
are searching for a precise legal definition
within a statutory provision.

Conclusion

Much of a JA’s legal practice includes work
with regulations, instructions, and case law.
However, Federal statutes provide the un-
derpinning for many of these legal resources.

Understanding how Federal law is struc-
tured, organized, and interpreted provides a
significant advantage when performing legal
research or advising military clients. While
this article was not intended to make you an
expert on all aspects of Federal law, it will
hopefully inform your practice and improve
your research abilities. TAL

Mr. Jones is an Attorney-Advisor in the
Legislation Division in the Office of the Judge
Advocate General at the Pentagon.

Notes

1. See generally 10 U.S.C. (organizing and defining the
roles and missions of the Department of Defense and
the U.S. Armed Forces).

2. The United States Code, U.S. SENATE, https://www.
senate.gov/pagelayout/legislative/one_item_and_teas-
ers/usCode_page.htm (last visited Oct. 4, 2024).

3. About the United States Code and This Website, OFF.
of L. Revision CounskL, https://uscode.house.gov/
about_code.xhtml (last visited Oct. 4, 2024).

4.1d.
5. The United States Code, supra note 2.
6.1d.

7. About the United States Code and this Website, supra
note 3.

8. How to Find the U.S. Code, U.S. SENATE, https://www.
senate.gov/legislative/HowTo/how_to_us_code.htm
(last visited Oct. 4, 2024).

9. US. Code, OFF. oF L. Revision CouNsEL, https://
www.uscode.house.gov (last visited Oct. 4, 2024). This
assertion is based on the author’s recent professional
experiences as the Legislative Attorney, Office of the
Judge Advocate General from Aug. 2019 to present
[hereinafter Professional Experiences].

10. How to Find the U.S. Code, supra note 8.
11. See id.

12. About the United States Code and this Website, supra
note 3.

13. See id.

14. Positive Law Codification, OFF. oF L. REvisioN COUN-
SEL, https://uscode.house.gov/codification/legislation.
shtml (last visited Oct. 4, 2024).

15. See Sam Wice, When to Refer to the U.S. Code Versus
the Underlying Statute, NOTICE & COMMENT: YALE J. ON
REGUL. (July 25, 2018), https://www.yalejreg.com/nc/
when-to-refer-to-the-u-s-code-versus-the-underly-
ing-statute.

16. See Positive Law Codification, supra note 14.
17. Id. (emphasis added).

18.1d.

19. Id.

20. Id.

21.1d.

22.1d.
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23.1 U.S.C. § 204(a) (emphasis added).

24. Positive Law Codification, supra note 14.
25. See Wice, supra note 15.

26. See Positive Law Codification, supra note 14.
27. UCM]J art. 6b(a) (2021).

28. See 10 USC 806b: Art. 6b. Rights of the Victim of

an Offense Under This Chapter, U.S. Cop, https://
uscode.house.gov/view.xhtml?req=(title:10%20
section:806b%20edition:prelim)%200R %20
(granuleid:USC-prelim-title10-section806b) &f=tree-
sort&edition=prelim&num=0&jumpTo=true (last
visited Oct. 4, 2024).

29. See id.; Detailed Guide to the United States Code Con-
tent and Features, OFF. of L. Revision CounskL, http://
uscode.house.gov/detailed_guide.xhtml#.xhtml (last
visited Oct. 4, 2024).

30.See Detailed Guide to the United States Code Content
and Features, supra note 29.

31.1d.
32. See id.
33. See 10 U.S.C. § 806b note.

34. ARTHUR J. RYNEARSON, LEGISLATIVE DRAFTING STEP-
By-StEp 147 (2013).

35. Legislative History Research Guide, GEORGETOWN L.
Lis. (Sept. 26, 2024), https://guides.ll.georgetown.
edu/c.php?g=278869&p=1862825.

36. Id.
37.1d.
38.1d.
39.1d.
40. See id.

41. William M. (Mac) Thornberry National Defense
Authorization Act for Fiscal Year 2021, Pub. L. No.
116-283, 134 Stat 3388.

42. See H.R. Rep. No. 116-617 (2020).
43.§542, 134 Stat. at 3611.
44. H.R. Rep. No. 116-617, at 1605 (2020).

45. Everything You Ever Wanted to Know About the
Rosetta Stone, BriTisH MuseuMm (July 14, 2017), https://
www.britishmuseum.org/blog/everything-you-ever-
wanted-know-about-rosetta-stone.

46. 1d.
47. See 10 U.S.C. § 101 et seq.
48.10 U.S.C.§ 101(g).

49. See 10 U.S.C. § 101.

50. 10 U.S.C. § 101(a)(4).
51.10 U.S.C. § 101(a)(5).
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No. 1

Navigating Domestie Climate
Crises Responses for the
Operational Judge Advocate

By Major Emily E. Bobenrieth

Today, no nation can find lasting security without addressing the climate crisis. We face all kinds of threats in
our line of work, but few of them truly deserve to be called existential. The climate crisis does.'

he recent emergence of sweeping and pointed national climate

change policy reflects the gravity of this threat to U.S. national
security.? Despite deliberate action by President Biden and the
Department of Defense (DoD) to address climate change, there is
avoid in secondary, practice-oriented sources to assist the Title 10
operational judge advocate (JA) in navigating a unit’s sudden and
unexpected domestic deployment in response to extreme weather
events. Furthermore, resources explaining the intricacies and anal-
ysis associated with Defense Support of Civil Authorities (DSCA)
tend to be outdated and difficult to find.

While providing Federal support to states in the wake of a
disaster is not new, climate change presents unique challenges to
these missions. As extreme weather events become more fre-
quent and devastating,® local entities are more likely to become
overwhelmed by response requirements. Federal resources will,
therefore, be called upon to augment local efforts more than ever.
Adding to the complexity of this challenge is the fact that advisors
at the operational level are often first- or possibly second-term
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captains with limited experience as a JA, let alone in advising on
DSCA. This article serves as an updated resource to specific por-
tions of DSCA most likely to impact a brigade-level JA and offers
helpful practice tips and methods of conducting legal mission
analysis in the wake of increased requests for Federal assistance.*
After providing a brief background of climate change and
its importance in U.S. national security and a short overview of
DSCA, it briefly explains the request and approval procedures for
Title 10 forces to support local entities in a crisis. It then offers
tools for the JA advising a responding command and an expla-
nation of the chain of command in these operational scenarios.
Finally, it explains the Immediate Response Authority (IRA) of
commanders to provide instant assistance to local civil authorities
in circumstances of time-sensitive crises.

Background and Importance

The U.S. military’s shift in its mission from counterinsurgency
operations to large-scale near-peer conflict requires a shift in legal
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A view of heavy rain destruction during flood rescue and recovery operations in Boulder, CO, on 16 September 2013. U.S. Soldiers with 4th Combat Aviation
Brigade, 4th Infantry Division, assisted state and local emergency response efforts under IRA. (Credit: SGT Jonathan C. Thibault)

focus for JAs.® In addition to anticipating
the competitive actions of hostile state
actors, preparation and training must also
include the impacts of climate change. Cli-
mate change is one of the most significant
and enduring threats to national security.®
However, unlike a near-peer state, climate
change’s security impact is not only guar-
anteed to affect the territorial integrity and
daily lives of U.S. citizens, but its impact is
arguably irreversible.”

Mark Nevitt, a leading scholar at the
intersection of climate and security, propos-
es that climate change’s impact on U.S. na-
tional security and stability will manifest in
two ways: as a “threat accelerant” and a “cat-
alyst for conflict.” As a threat accelerant,
climate change will strain existing environ-
mental stressors; as a “catalyst for conflict,”
it will undermine political stability via the
emergence of climate refugees and com-
petition for resources.” From the domestic
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standpoint, local authorities will be unable
to respond to the intensifying weather and
climate threats, ensuring increased reliance
on DoD assets to assist in response efforts.'
This will, in turn, act as a “threat acceler-
ant,” placing strain on the DoD’s resources
and capabilities as these requests become
more frequent and robust."!

Defense Support of Civil
Authorities and the Stafford Act
Generally, states are primarily responsible
for using their internal resources to respond
to disasters within their borders. The use
of Federal resources to support state and
local response continues to be the excep-
tion to this rule.'” The historical hesitation
of Federal intervention in state and local
crises originates in federalism.” The Tenth
Amendment of the U.S. Constitution reads,
“The powers not delegated to the United
States by the Constitution, nor prohibited

by it to the States, are reserved to the States,
respectively, or to the people.”* “Reserved
powers” include police powers; under police
powers, states are primarily responsible for
preparing for, responding to, and paying
for disasters/emergencies within their bor-
ders."” Therefore, the Federal Government
will not become involved until and unless
the state requests help because its internal
response efforts are overwhelmed.

DSCA is defined as “support provid-
ed by military forces . . . in response to
requests for assistance from civil authorities
for domestic emergencies, law enforcement
support, and other domestic activities.”
DSCA encompasses all DoD domestic
response authority and procedures."” It
is a melding of legal authority and policy
that enables the DoD to execute domestic
missions. These missions are not limited
to natural disaster relief; they also include
assistance to local law enforcement.'®
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The Robert T. Stafford Disaster Relief
and Emergency Assistance Act (the Stafford
Act)" is just one of the many statutory
authorities that encompass DSCA. It pro-
vides the statutory authority for employing
Federal forces for domestic disaster relief
efforts.” The Stafford Act does not autho-
rize the use of Federal forces to maintain
law and order.?! Rather, Federal resources
under the Stafford Act are limited to activ-
ities such as rescue, evacuation, emergency
medical treatment, restoration of public
services, debris removal, and distribution of
food and supplies.??

Summary of the DSCA Request

and Approval Process

When a natural disaster hits, Federal
assistance is provided when it is clear that
either local relief efforts have fallen short
or are anticipated to fall short.” Requests
must be made in writing from the local civil
authority to the Executive Secretary of the
Department of Defense.?* The local civil
authority requesting assistance must be the
state governor or their delegated official;
requests from lower-level local officials will
not suffice.”

The decision to provide Federal relief
under DSCA falls on the Secretary of
Defense and must include the analysis of
six criteria: cost, appropriateness, risk, read-
iness, lethality, and legality.?® The request
must also include an offer to reimburse the
DoD at the earliest available opportuni-
ty.?” If the request is granted, the DoD will
coordinate with the requesting agency, the
Federal Emergency Management Agency
(FEMA), and on-scene personnel to deter-
mine what support to provide.?

Mobilization and Deployment
There are several aspects to a successful
domestic deployment, from preparing

and training the formation to conducting
anticipatory analysis of legal issues and
instituting evaluation systems once de-
ployed. The below suggests best practices,
recommendations, and tools collected from
various sources to ensure operational and
legal success.

Train and Prepare the Force

Domestic deployments will require legal
preparation and training that spans multiple
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disciplines, from operational law to Federal
law to legal assistance. Accomplishing each
of these quickly, correctly, and thoroughly
is of critical importance.

1. Establishing the Rules for the Use of Force

While distilling the rules for the use of
force (RUF) for the specific mission is the
commander’s responsibility,*” predictably,
commanders will look to their JA to spear-
head this process. JAs are responsible for
supporting their organizations in carrying
out their planning responsibilities by pro-
viding legal advice on all aspects of mission
planning.* Severely condensed and chaotic
timelines associated with a disaster response
will likely not allow for the traditional
military decision-making process.*' Even
s0, every effort should be made to involve
the S4, S3, and S2, primarily to ensure that
RUF development considers all aspects of
operations and intelligence.

A JA should identify whether other
units will be assigned to their area of op-
eration. A catastrophic weather event will
likely require more than one Title 10 unit
to deploy to the same area with a similar,
yet distinct, mission. The JA must collab-
orate with the S3 to identify other units
tasked within the anticipated area of opera-
tion and, if possible, make contact with that
unit’s JA before deployment. This connec-
tion is critical not only for RUF develop-
ment but also for follow-on coordination.

Once RUF development is complete,
the commander’s approval is required. The
approval authority for the RUF may be a
higher headquarters (division or corps).
Coordination with the staff judge advocate
throughout and before submitting RUF for
approval is key. Both the RUF and weap-
ons posture should be clearly annotated on
RUF cards: pocket-sized cards that must
be created (ideally laminated) and issued to
all deploying Soldiers. Given the severely
abbreviated timeline, it may be easiest to
hand out RUF cards as Service members
load planes or vehicles (assuming providing
them at an in-person training is impossi-
ble).

Appearances are more important
than ever during domestic operational
deployments. Any indication or perception
that Title 10 forces exceed their authority
can cause public anxiety and confusion.*

Therefore, the importance of effectively
training RUF to the lowest level cannot be
overstated. Overwhelmingly, Soldiers are
used to operating under the permissive um-
brella of the standing rules of engagement
(SROE).* Ensuring all deploying personnel
internalize the restrictive and prescriptive
nature of the standing rules for the use

of force (SRUF) is key to avoiding future
issues. Deployments in response to natural
disasters are unique in that a response may
be needed in a matter of hours. Therefore,
legal offices should have a standing brief
on the SRUF and the Posse Comitatus

Act (PCA),* both of which may only need
minor tweaks and corrections based on
unique aspects of the assigned mission. To
better ensure comprehension of the RUF
and the consequences of failing to adhere
to RUF, JAs should rely heavily on the use
of vignettes with their audience rather than
solely reiterating the letter of the law.*

2. Individual Legal Readiness

Finally, to the extent possible given
time constraints, deploying Soldiers should
have the opportunity to execute any powers
of attorney and wills before departure.*
This may require a request for support
from the legal assistance office, ensuring
the maximum number of attorneys and
paraprofessionals to expediently process
these actions.

Legal Planning

Legal planning for a DSCA mission should
include preparation to anticipate and track
legal issues before and during the mission.
Efforts to predict legal issues in advance will
help a JA plan what personnel, resources,
materials, and equipment are required to
provide legal support throughout all de-
ployment phases.”

1. Preparing for the Operation:
The Legal Planning Matrix

One method to assist in planning is
to use the legal planning matrix (LPM).*
The LPM is derived from the legal prepa-
ration of the battlefield (LPB), a systematic
approach to anticipating legal issues that
Lieutenant Colonel (Retired) Geoffrey
Corn developed while a professor at The
Judge Advocate General’s Legal Center and
School in Charlottesville, Virginia.*” Orig-
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inally developed to anticipate and plan for
an armed conflict,”* LPB can be modified

to assist in weather-related domestic relief
scenarios. The DSCA LPM contemplates
six* functional legal areas for a domestic re-
lief response and cross-sections those areas
with each phase of the operation. These six
legal areas are legal personnel/equipment,
command and control/authorities, standard
rules of force/posse comitatus act, staff
integration and coordination, force admin-
istration and support, and force discipline/
military justice.*’ The operational phases
are mobilization and pre-deployment,
load-out, the relief mission, civil unrest,
and redeployment.* These legal areas and
phases are unique to DSCA missions. JAs
should analyze the legal concerns for each
phase to anticipate requirements and issues
before they develop.

For a complete demonstration of the
use of the LPM, see Appendix A. JAs are
encouraged to use this model as a tool to
think through, to the fullest extent possible,
legal problems in the preparation phase of
deployment.

2. During the Operation:
The Running Estimate

Running estimates are long-stand-
ing doctrinal tools that all members of a
staff use, including legal personnel. They
facilitate the continuous assessment of the
operational environment and track ongoing
legal issues. JAs are directed to employ
running estimates,* as doing so allows a
commander to understand legal concerns
and limitations.* At baseline, running esti-
mates contain facts, assumptions, friendly
force statuses, enemy activities and capabil-
ities, civil considerations, and conclusions/
recommendations with associated risks.*
However, the doctrine allows flexibility for
each staff section to manage information
related to their individual areas of exper-
tise.”” In order to be most effective, the legal
estimate should be tailored to not only meet
the needs of each specific staff element but
also to a specific mission.

Colonel Ryan Howard and Major M.
Keoni Medici created a helpful example
of a legal running estimate.*® Appendix B
provides a running estimate modified to
fit the needs of a weather-related DSCA
mission. Like all running estimates, this
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DSCA-specific tool prompts the user to
identify legal and mission authorities, legal
support status, specified/implied/essential
tasks, constraints, significant events in the
last and next twenty-four hours, ongoing
relief missions, and brigade orders.* This
running estimate acknowledges weath-
er-specific constraints on the legal mission,
including the legal basis for the mission
(IRA or FEMA), connectivity and power
issues, and SRUF limitations.>® Additional
tailoring is encouraged to meet the specific
needs of a particular mission.

Command and Control: The

Dual-Status Commander

During DSCA missions, advising JAs will

be expected to understand and explain the
unique existence of the dual-status com-
mander (DSC). Two of the most signifi-
cant shortcomings in the Federal response
to Hurricane Katrina were the failure to
integrate military support from different
Services or components and a lack of unity
of command.” Unity of command requires
every mission to fall within the authority of
a single, responsible commander.*” In other
words, two commanders may not simultane-
ously exercise the same command relation-
ship over the same force.* This did not exist
in August 2005, and the confusion it caused
directly impacted the Katrina relief effort. To
address this issue, Congress enacted legisla-
tion establishing the DSC in 2006.**

A DSC is a commissioned officer of the
Regular Army or Air Force, or a federally
recognized Army National Guard or Air
National Guard officer, authorized by the
Secretary of Defense, and with the consent
of the applicable governor, to exercise legal
command over state National Guard and
Federal active-duty forces.” This individual
holds a commission in both the active and
National Guard components.* A DSC may
not command both Federal and state military
personnel at the same time. Instead, this
“dual status” authorizes the DSC to command
Federal and state forces in a mutually exclu-
sive manner.*” In other words, a DSC may
not give an order to both Title 10 and Title
32 forces on the same document. Their com-
mand and control of one chain of command
must be entirely separate from the other.

DSC-led joint task forces are intended
for use in both pre-planned and no-notice

events, including natural disasters.*® Certain
conditions must be met, however, to employ
an established DSC. If the response to an
incident includes or has the potential to
include both Title 10 and 32 forces, The
Adjutant General (TAG) for the governor of
the affected state will recommend activating
the DSC to the governor.” The governor
will then contact the Secretary of Defense,
while TAG contacts the chief of the Na-
tional Guard Bureau.”” Once approved and
activated, this dual status typically requires
two deputy commanders: a National Guard
officer in state status and a Federal military
officer.®’ A DSC provides the benefit of a
single state and Federal commander in an
operating space and mitigates the likelihood
of confusion or duplicating efforts.®” The
DSC provides a unity of effort, enabling

the smooth execution of the relief mission.
However, the DSC is not intended for use
in civil disturbance operations, homeland
defense operations, or for Federal military
commanders to provide assistance under
their immediate response authority.”

The increased frequency of natural
disasters requiring a joint state and Federal
response necessitated pre-identified DSCs in
fifty states and three U.S. territories.** These
DSCs are appointed via nomination and an
agreement, which dictates the Federal and
state forces’ legal, operational, fiscal, and ad-
ministrative responsibilities.®® Typically, the
DSC is a general officer, vetted and agreed
upon by both the governor (or delegate)
and the President (or delegate).® A detailed
memorandum of agreement (MOA) is creat-
ed in tandem to this process to establish the
legal and operational responsibilities of each
party with regard to the DSC.”

In cases where a disaster affects
multiple states, there cannot be a single
DSC to command the entire response. In
a multi-state response, it may be necessary
to employ multiple DSCs, each of whom
would have control within the boundar-
ies of their state.®® All DSCs activated in
response to a disaster operate under the
operational control of the U.S. Northern
Command (USNORTHCOM) commander
for their Title 10 chain of command.*” DSCs
also have a state chain of command through
TAG to the governor.”

A JA will need to identify the DSC
as well as request, read, and understand
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U.S. Soldiers with the 4th Combat Aviation Brigade, 4th Infantry Division, evacuate elementary school students in the wake of extreme flooding on 14 September
2013 during emergency response efforts under IRA. (Credit: SSG Wallace Bonner)

the standing MOA. Moreover, the abili-

ty to explain the role of the DSC to their
commander is of paramount importance,
especially if the DSC is of another compo-
nent or Service. Identifying the DSC’s legal
advisor is critical for technical chain coordi-
nation as the mission progresses. National
Guard and Federal staff should integrate, to
the greatest extent possible, to best support

both their title-specific deputy and the DSC.

This integration should include synchro-
nized battle rhythms as well as integrated
processes and procedures.”!

Immediate Response Authority

In circumstances where this formal request
for assistance process would result in loss
of life, human suffering, or great property
damage, commanders have the authority to
respond immediately to requests for assis-
tance from civil authorities.”” IRA is rooted
in the military’s historical role of providing

2024 = Issue 3 = Army Lawyer

immediate or emergency assistance to the
civilian community in times of overwhelm-
ing disaster.”” While IRA is not founded in
statute,”* the U.S. Supreme Court’s inter-
pretation of the common law principle of
necessity by a military commander has long
supported its employment.”

While examples of commanders exer-
cising IRA exist,” its use is historically rare.
Nevertheless, in the wake of rapidly wors-
ening climate crises, IRA has the potential
to become a more frequent occurrence.
Therefore, the operational legal advisor
must comprehensively grasp IRA’s analytic
framework to best advise commands receiv-
ing these urgent requests.

Requests and Approval for

Immediate Assistance

IRA’s present-day authority derives from
DoD Directive 3025.18.” In situations
warranting IRA, civil authorities must

still request assistance.”® Absent a request,
Federal commanders may not provide sup-
port.”” “Civil authority” is defined as “any
elected or appointed officer or employee

of the government of the United States,

the governments of the fifty states, the
District of Columbia, the Commonwealth
of Puerto Rico, and [U.S.] Virgin Islands,
Guam, insular areas, and political subdivi-
sions thereof.” Therefore, a request for
assistance under IRA may originate from
any local elected leader (e.g., a mayor,
school board president, or Federal judge).®!
Assistance provided under IRA allows the
initial assistance request to be oral, fol-
lowed by a written request.®? This written
request can take any form, from an email to
a handwritten note. In June 2016, Rainelle,
West Virginia, experienced overwhelming
flooding that transformed entire communi-
ties into lakes.® The flooding caused cata-
strophic property damage and killed at least
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Members of the 811th Ordnance Company, 321st Ordnance Battalion, 38th Regional Support Group,
perform rescue efforts in partnership with local and state emergency first responders in Rainelle, WV, on
24 June 2016. (Credit: MAJ Sean Delpech)

twenty-five people.** Mayor of Rainelle
Andrea Pendleton handwrote her request
for immediate Federal assistance on a piece
of lined notebook paper.*

The request should include an offer
to reimburse, though this is not required.
Mayor Pendleton’s request had no offer to
reimburse.** However, this did not delay the
commander’s response. In fact, DoD Direc-
tive 3025.18 states that response will not be
delayed due to lack of reimbursement.*” If
a civil authority does not make an offer to
reimburse, the receiving commander must
send a request for reimbursement.®

DoD Directive 3025.18 provides some
legal maneuverability regarding what kind
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of “commander” may authorize an IRA
request. While the directive states a request
should be directed to the installation com-
mander,* nothing indicates it is required.
The directive bestows IRA to “Federal
military commanders, heads of DoD com-
ponents, and/or responsible DoD civilian
officials.”® The Manual for Courts-Martial
defines “commander” as “a commissioned or
warrant officer who, by virtue of rank and
assignment, exercising primary command
authority over a military organization or
prescribed territorial area, which under
pertinent official directives is recognized

as a ‘command.”" This is the same defi-
nition for “commander” found in Army

Regulation 600-20, Army Command Policy,
paragraph 1-6;> and Navy JAG Instruction
5800.7G, paragraph 0106.” IRA, therefore,
provides the opportunity for commanders
at all levels to receive, consider, and act
upon a request for immediate assistance.’
On 23 June 2016, First Lieutenant Nicholas
Kranz, commander of the 811th Ordnance
Company, received Mayor Pendleton’s
written request and immediately activated
his company to evacuate citizens from the
rising waters.”

Evaluation Criteria to Exercise IRA

A commander’s IRA is a vehicle to prevent
unnecessary loss of life and property when
time does not allow for a traditional request
for assistance. Although IRA may be inter-
preted broadly to fulfill this humanitarian
need, it must also be balanced with the
principle of federalism. To assist with this
analysis, a commander should consider the
following criteria in DoD Manual 3025.01:

(1) whether action is needed to save
lives, prevent human suffering, or
mitigate great property damage; (2)
whether the time to act does not per-
mit obtaining higher headquarters
approval; (3) whether military actions
do not involve the use of lethal force
or subject civilians to the use of mili-
tary power that is regulatory, prescrip-
tive, proscriptive, or compulsory; (4)
whether actions must not subject DoD
personnel to undue risk; (5) whether
commitment by the request to reim-
burse DoD is not a factor; (6) the abili-
ty, if known, of non-defense entities to
respond to the urgency of the request;
and (7) whether responding should not
jeopardize DoD missions.”

All seven of these factors must be met to
employ IRA.

Change 2 to DoD Directive 3025.18 re-
moved the requirement that the approving
commander be “local,” providing command-
ers the flexibility to respond to requests for
assistance even if the requests are outside
the traditional “local” area.”” While the
physical distance between commander and
disaster is no longer dispositive, it should
still be a consideration in determining the
DoD’s ability to support the request. With
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The Second General Support Aviation Battalion, 4th Aviation Regiment, 4th Combat Aviation Brigade, 4th Infantry Division, takes a celebratory flyby to say “thank
you" to the Colorado National Guard and all the emergency agencies involved in flood rescue operations after concluding its mission under IRA in Boulder, CO, on

19 September 2013. (Credit: SGT Jonathan C. Thibault)

any IRA assessment, recency is key. Relief
provided under this authority should be
within hours of the catastrophic event.”®
This may inherently limit a commander’s
ability to effectively respond if the location
of the disaster is too far away.

A commander may also rely on other
informational resources (news, intelligence
reports, etc.) to determine if a request
warrants the exercise of IRA. Finally, while
a company commander may conduct this
evaluation and approve a request, prac-
tically speaking, the request should be
pushed to the brigade level, at a minimum,
for situational awareness. While further
approval beyond the receiving command-
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er is not required, IRA does require rapid
and prescriptive reporting requirements
described below.

Notification Requirements

The use of IRA requires immediate noti-
fication to the National Joint Operations
and Intelligence Center (NJOIC).” The
notification must include seven key details:
the civil authority requesting support and
the time of the request, the type of support
requested, an incident description, the type
of support provided, the status of personnel
responding, the duration of support, and
the cost of support.'® The JA should be pre-
pared to assist in drafting, or at a minimum

reviewing, this notification. The NJOIC
will, in turn, notify USNORTHCOM and/
or U.S. Indo-Pacific Command (USIN-
DOPACOM) of the response and reassess
the situation no later than seventy-two
hours after receipt of the request.'®! While
commanders may not normally continue
support under IRA beyond seventy-two
hours, should the need for assistance per-
sist, it may continue with constant reassess-
ment and reporting.'®

Fiscal Concerns

Exercising IRA means initially acting with-
out FEMA’s support or financial reassurance.
DoD expenditures for actions taken pursuant
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to a traditional FEMA request for assistance
receive FEMA reimbursements.'” Howev-
er, this reimbursement mechanism is not
generally available for IRA."* Rather, DoD
doctrine states that IRA assistance will be
provided on a cost-reimbursable basis.'” As
mentioned above, reimbursement assurance
by the requesting entity is not necessary, nor
should a response be delayed due to fiscal
concerns.'® Therefore, the responding unit’s
existing operations and maintenance funds
for the current fiscal year will initially fund a
command’s response.'”” JAs should, there-
fore, advise commands of the high likelihood
that unit funds will be spent and possibly not
be reimbursed.

Conclusion

Active-duty DoD components should not
view domestic disaster relief missions as

an unusual occurrence; worsening climate
crises mean this is no longer a “them” prob-
lem. Extreme weather events are not just
likely; they are inevitable and will require
Federal resources otherwise unavailable to
local and state entities. JAs are in the best
position to advise their commands on these
missions when armed with the knowledge,
tools, and historical context to ensure
mission success. The clear and present
threat that climate crises pose and the policy
initiatives to prioritize planning for its
effects put the force on notice that it is not
a matter of if, but when. This article offers
a foundational resource for the anticipatory
planning and eventual execution of robust
domestic relief missions. Confronting the
legal complexities of this unconventional
threat now will help ensure mission success
when the call for help eventually sounds,
and your command answers. TAL

MA] Bobenrieth is an Associate Professor in the
National Security Law Department at The Judge
Advocate General’s Legal Center and School in
Charlottesville, Virginia.
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Appendix A’
Legal Panning Matrix (DSCA)

Legal
Areas

Mobilization and
Pre-deployment

deploying/rear-D

= |ocation of
paralegals

= # of laptops/
printers (inventory)

= office supplies/
tables/chairs

command structure
prior to arrival

= |.D. sister units
operating in AO

development

= production on
SRUF cards

= weapons posture?

deploying sister
units/ components

» SRUF development

= operational
planning

division LAO for
wills/POA assets to
be available prior to
deployment

Phases Legal Personnel/ Command & Staff Integration Force Admin.
of Operation Equipment Control/Authorities | SRUF/PCA and Coordination And Support Force Discipline/M)
« # of paralegals = try to determine = vignette = make contact with | = coordinate with » identify legal flags

and ensure those
identified do not
deploy

= maintain a legal
rear-D to manage
actions

= location of legal

= Distribution of

= share load-out plan

= notary equipment

= assist command

command structure
ceases

redeployment plan

equipment in SRUF cards needed? with any AWOLs
Load Out transit
= process to recover
once on ground
= |egal personal not = |.D. CoC once on = changes to = integrate with n/a » manage
co-located ground mission/SRUF National Guard investigations into
Relief Mission = connectivity issues | sread/ understand | » PAO coordination staff \élg}_\atlon of SRUF/
DSC MOA = attend all update
briefs
= legal personal not | = Title 10/32 = changes to = track ongoing n/a » manage
vl Ulrisic co-located authority mission/SRUF operations and any investigations into
R delineation/use of A PCA issues that violations of SRUF/
= connectivity issues FeSOUICes = PAQ coordination arise PCA
=inventory and load | = determine when n/a = coordinate n/a n/a
Redeploy equipment the operational with S3 on the

Attempting to predict legal issues for a mission is critical for operational success. The legal planning matrix (LPM) is one tool that can
assist in this effort. Not every square or section must be filled, as certain phases of an operation may not apply to a legal area.

*Adapted from CTr. ForR L. AND MiL. OpErATIONS (CLAMO), THE JupGE ADVOC. GEN.’s LEGAL CTR. & ScH., U.S. ARMY, LAW AND MILITARY OPERATIONS IN CENTRAL AMERICA:
Hurricane MitcH REeLIEF EFFORTS 1998-1999, app. A (2000).
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Appendix B’
DSCA Legal Running Estimate

OPERATION: UNCLASSIFIED if FOUD DATE:

FACTS: Last 24 Hours:

« Key SIGACTs, Legal Reviews, etc.
Key Authorities: Legal Support: L aif ina- Clai o

1. Legal Basis for Operation: FEMA Order? | 1. Provide legal support for which core SRt of ragecks ~ SRR Sy Clolms Mislon

IRA? competencies? Next 24 Hours:

MOU for DSC? 2. Provide legal support personnel + Events: Key Leader Engagements, Working Groups, etc.

Command Relationships consolidated or dispersed?

SRUF/PCA 3. Legal resources include personnel and
DoDD 3025.18/3025.21/Stafford Act equipment? Missions

Sk n

Fiscal and Procurement Authorities: DRF?
osm? Type Start Personnel Issues

SEARCH & RESC

ASSUMPTIONS:
+ MOU for DSC is signed. EVAC

RD CLEARANCE

TASKS (Specified, Implied, Essential): Assistance to LE

Specified:
1. SRUF/PCA training/advising

2. Review all operations Investigations

3. Report key legal events Date
4. Manage investigations Subject(s) Event Appointed Status

Implied:
1. Advise on Title 10/32 authorities

2. Monitor all operations

3. Coordinate with sister services/components

4. Provide legal assistance.

5. Establish relationships with local civilian organizations

Essential:
1. Manage Investigations BDE Orders

2. Track and Report Significant Legal Events Legal Review
1 Date Published Lezal
CONSTRAINTS (Limitations, Restrictions): Legal Parameters of Conflict v Obiections?

1. What limitations and restrictions exist given the authorities outlined in facts?

2. Key SRUF limitations

3. PCA

4. Connectivity/power?

*Adapted from Major Ryan Howard & Captain Keoni Medici, The Running Estimate, OPERATIONAL L.Q., June 2017, at 8 (CAC/EAMS-A access required).
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Closing Argument

The Five-Tool Judge Advocate

Mastering the Essential Pillars of Principled Counsel and

Leadership

By Colonel Christopher B. Burgess with Lieutenant Colonel Scott L. Goble

With the 2024 Fall Classic (i.e., World
Series) recently behind us' and this year’s
passing of legendary actor James Earl
Jones,”> my mind—as a lifelong baseball
fan—has been drawn to baseball and the
movie Field of Dreams.* In my mind’s eye,
I watched Jones deliver that now-classic
speech in a voice uniquely his, standing
on that field of dreams tucked away in the
cornfields of Iowa:

The one constant through all the years,
Ray, has been baseball. America has
rolled by like an army of steamrollers.
It has been erased like a blackboard,
rebuilt, and erased again. But baseball
has marked the time. . . . It reminds
us of all that once was good, and that
could be again.*

His words seem as true today as they
did when I first watched that baseball classic
many years ago. Like so many before us, we
find ourselves facing a change to our legal
practice that many of us have known for
decades. The advent of the Office of Special
Trial Counsel (OSTC) has erased one aspect
of the way we practice law in the U.S. Army
Judge Advocate General’'s (JAG) Corps like
a blackboard. Now, it is up to us to decide
how it will be rebuilt. In these changing
times, what is the key tool—or tools—that
principled counsel can use to ensure success
today? And is it really that different from
how we as a Corps have excelled in the past
when faced with change?

Sports, and, especially for me, baseball,
can perhaps answer that question. Baseball
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and lawyering are about more than what
happens on the field itself (or for judge
advocates (JAs), in a courtroom, during a
legal briefing to a staff judge advocate, or
while providing legal advice and associ-
ated risks to a commander). You can see

it on the Little League field and the Big
League diamond: the game that has been
our country’s pastime for generations
reflects our lives and, I would posit, helps
us conceptualize the work demands we face
every day. Success in baseball is not much
different than success in lawyering, leading,
and, ultimately, identifying the hallmarks
of principled counsel. It requires a delicate
balance of skill, strategy, desire, learning,
shared understanding, emotional intelli-
gence, humility, and mental toughness.
Certain baseball players stand out as “five-
tool players”: athletes who excel in the five
fundamentals of power, average, fielding,
throwing, and speed.® Some players come to
mind who contributed significantly to the
team and led successful careers by dominat-
ing in only one or two areas.® They are the
masters of speed on the base paths, go big
or go home, the all-or-nothing home run or
strike out. But, a player with all five tools is
rare not just because of their athleticism but
also for their versatility, consistency, and
game-changing potential.

The concept of a five-tool JA and
principled counsel mirrors the five-tool
baseball player. Like Willie Mays, one of
the all-time greats and arguably one of
only a few true five-tool baseball players,”
the successful JA cultivates, refines, and
ultimately strives to master a diverse set of

Willie Mays was one of the all-time greats and
arguably one of only a few true five-tool baseball
players. (Source: New York Public Library Digital
Collections)

tools to include, but not limited to, strategic
vision, operational excellence, communica-

tion and influence, adaptability, and ethical

integrity.

Looking at just a small slice of the
JAG Corps’s 249-year history, its evolution
over the past forty-four years reflects how
our military legal services have adapted to
meet emerging challenges and effectively
address evolving requirements to best
serve our clients and the commanders we
advise. The evolutions include establish-
ing the Trial Defense Service in 1980,
the Trial Counsel Assistance Program in
1982,° brigade judge advocates as we know
them today in 2006," and the Special
Victims’ Counsel program in 2015," to
name just a few. As America has rolled by
like an army of steamrollers, our Nation,
our Army, and our JAG Corps have—at
times—been erased like a blackboard, re-
built, and erased again to meet the needs of
our country. But the constant through the
years has been those same tools JAs have
used from the beginning of the JAG Corps
to the present day. Now, as OSTC rebuilds
the way we practice military justice, it is
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more important than ever to remember
the keys to rebuilding to meet the needs
of today and showcase the Corps’s ability
to evolve with principled counsel as the
lynchpin to our success.

The Role of Evolution in Baseball
and Lawyering in the Army
Baseball, like lawyering and leading, is a
game of constant adjustment, adaptation,
evolution, and, ultimately, a dignified de-
parture from the game. A player may enter
the season as an elite power hitter, but as
opponents study and analyze his tendencies,
he is forced to evolve his approach. Teams
must adapt to rule changes, technological
advances, and the shifting dynamics of
player performance.

In the same way, legal professionals—
especially in the military—require the ability
to adapt to new circumstances, to change,
to evolve. The successful JAs, like the best
players, are those who embrace change
and can pivot from the way it has always
been done to continue thriving in new and
challenging environments. Thus, just as a
baseball player who cannot adapt will strug-
gle, a JA who cannot respond to change will
find it difficult to maintain effectiveness.

1. Strategic Vision (Hitting for Power)

In baseball, hitting for power changes the
outcome of a game with a single swing.
Similarly, in leadership (regardless of rank),
strategic vision represents the long-term
impact of a leader’s decisions.'? A JA with
strategic vision understands not only the
legal framework but also the broader mili-
tary and national objectives. Just as a power
hitter seeks to alter the course of a game

by driving the ball deep, a JA with strategic
vision can reshape their office’s, the Army’s,
and our Nation’s future by aligning legal
advice with long-term strategic goals.

This type of vision requires the ability
to see around corners and adapt accord-
ingly. In baseball, this might mean a hitter
adjusting to different pitching styles or new
equipment. For JAs, it involves anticipating
shifts in military policy, societal changes, or
political landscapes and positioning their
teams to navigate these changes success-
fully. JAs with strategic vision can turn
challenges into opportunities, much like a
power hitter capitalizes on the right pitch.

Strategic vision is also deeply con-
nected to emotional intelligence.” A JA
with strategic vision understands not only
the broader picture but also the emotional
and psychological dynamics within their
team in ways that inspire and motivate
others. The ability to align emotional in-
telligence with long-term planning creates
a lawyering and leadership style that is
powerful, adaptable, and effective in driving
organizational success.

2. Operational Excellence (Fielding)

In baseball, fielding requires precision,
agility, and the ability to respond to
unpredictable plays. The smallest shift in

a fielder’s precise mechanics, movement,
or positioning can mean the difference
between getting an out or giving up a hit."
Just as a fielder must make split-second
decisions to maintain control, JAs must
also maintain control to achieve opera-
tional excellence. Operational excellence
involves meticulous attention to detail, a
commitment to upholding standards, and
the ability to manage the complexities of
an ever-changing legal landscape. JAs who
achieve operational excellence can balance
day-to-day responsibilities while remaining
agile in their approach and ready to change
course when necessary.

Within operational excellence, follow-
ership plays a critical role.”® In baseball, a
successful fielder is part of a coordinated
team. The best in the field understand their
unique role in supporting the manager and
their teammates, including the pitcher,
infielders, and outfielders, to achieve a
common goal.'® In the same way, JAs must
foster a culture where every member of
the team understands their role and the
real value they bring by doing that job in
concert with their team. But in the end,
great lawyer leaders nurture followership
by recognizing the value of everyone’s
contribution and ensuring everyone has the
tools to succeed.

3. Communication and Influence

(Hitting for Average)

Hitting for average in baseball is about
consistency—maintaining reliable perfor-
mance at the plate to help the team succeed.
For JAs, communication and influence are
the equivalent. Effective JAs consistently
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deliver clear, persuasive, and actionable
advice, influencing decisions and outcomes
across the organization. Just as a consistent
hitter builds trust by getting on base fre-
quently, JAs build credibility by consistently
communicating effectively with their teams
and to those they advise or represent.
Communication is not just about
what is said but also how it is delivered,
which makes emotional intelligence an
essential component of this tool for the
JA. Just as a hitter adapts his approach to
different pitchers and game situations, JAs
must adapt their communication based on
the needs of their team, the nature of the
situation, and the overall legal context. The
ability to adjust communication styles based
on context is key to influencing and main-
taining alignment within the team.

4. Adaptability (Base Running)

In baseball, players face a constantly
evolving landscape where pitchers develop
new techniques, teams shift their defensive
strategies, and athletes must physically ad-
just to maintain peak performance. While
adaptability can impact all aspects of the
game, it is the essence of base running,
which requires agility, quick thinking, and
the ability to capitalize on opportunities as
they arise. The parallel for JAs is the con-
tinuous ability to adapt to change. Just as
base runners must instantly read the field
and make split-second decisions, adaptable
JAs balance day-to-day responsibilities
with the ability to adjust their course on
the fly when necessary in response to

new challenges, changing priorities, and
evolving legal precedents, shifts in policy,
or the changing demands of their civilian
and military leaders."”

Adjusting and being adaptable is not
easy. We as a Corps, and for that matter as a
society, can be resistant to change. Change
is hard. It makes our once-solid path shaky.
But it is the one thing we all know the fu-
ture will bring. So why resist it? Why focus
on a rearview mirror reflecting on how
good it once was? Rather than resist change,
the adaptable JA can embrace it. Like those
who led our Corps through change in years
past, the adaptable JA can view the recent
creation of OSTC as yet another example of
finding opportunity for growth rather than
a threat to the status quo.
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5. Ethical Integrity (Throwing)
In baseball, a strong and accurate throw
versus a weak and errant one can change
the course of a game. Failing to do the
routine things routinely well can be the
difference between an expected outcome
and the start of a catastrophic inning. In
the JAG Corps, ethical integrity shapes the
direction of decisions and actions in the
same way throwing does in baseball. Ethical
integrity is about making routine decisions
that are grounded in moral principles and
align with an unbending standard of ethics
and justice. JAs who prioritize ethical
integrity ensure that—both individually and
collectively as a team—they operate with
transparency, fairness, and a commitment
to doing what is right over what is easy.
Much like an accurate and strong arm
on the field, ethical integrity is not just
about following the rules; it is about under-
standing why those rules are in place. This
is true in any practice area, but especially so
as military justice evolves with the devel-
opment of OSTC. It is about protecting a
process, not an outcome. This approach
ensures that every decision is made with the
team’s and organization’s welfare in mind,
rather than personal or short-term gains.
Ethical integrity allows JAs to earn trust,
a critical element in influencing people or
guiding teams.'®

Conclusion: Becoming a Five-Tool JA
As you put down this article (for
non-baseball fans, if you have made it this
far), we should all keep working on our
tools to find the opportunities wherever
they present. Those who embrace innova-
tion, learn from setbacks, and continuously
refine their approach become the most
impactful. Just as a five-tool player excels
in all aspects of the game, a five-tool JA
must strive to master the essential pillars
of principled counsel—strategic vision,
operational excellence, communication
and influence, adaptability, and ethical in-
tegrity—not only to personally rise to the
challenges of change but also become more
integral members of their teams.

In lawyering and leading, these pillars
of principled counsel are not and have
never been just about professional de-
velopment; they are about ensuring the
entire organization’s success. Both baseball
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players and Army lawyers who fail to
adjust to change often see their effective-
ness diminish over time, while those who
continuously evolve can sustain long and
successful careers and leave the organiza-
tion better for their time in it.

How will you help lead through tur-
bulent times? How will you navigate the
complexities of change the Corps is facing
now or around the next bend? Maybe, like
Shohei Ohtani, the most dynamic pitcher/
hitter in the last fifty years,"” you may be
told that you cannot take the assignment
you think you want. How will you re-
spond? This past year, Ohtani was told that
he could not pitch to allow his elbow to
recover from Tommy John surgery. Rather
than take a back seat, Ohtani responded by
becoming the first player in history to hit
fifty home runs and steal fifty bases in a sea-
son.” While his role was different this past
year, his approach and fundamentals were
the same. Whatever role you play this year,
mastery of your fundamentals—our core
constants—will be your guide to making a
positive impact felt for years to come. TAL
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ROUND THE CORPS

SGT Dawn Montalvo, then-paralegal specialist
assigned to U.S. Army South, judges Junior
Reserve Officers' Training Corps (JROTC)
cadets during the Thunderbird Classic at LTC
Karen Wagner High School in San Antonio, TX.
Seven noncommissioned officers (NCOs) from
U.S. Army South, 410th Contracting Support
Brigade, and U.S. Army North were among thirty
NCOs who volunteered to judge the largest
JROTC drill competition in the state of Texas.
(Credit: SSG ShaTyra Cox)
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